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Court of Appeals of the District of Columbia 


No. 4837. 

Charles L. Apfel et al., Appellants, 

vs. 

Andrew W. Mellon, &c., et al. 


a Supreme Court of tlie District of Columbia. 

At Law. 

No. 75187. 

The United States ex Eel. Charles L. Apfel, Stephen B. 
Gibbons, Bertrand A. Unger, Joseph Sheldon, Henry 
Green, Henry M. Susswein, Milo Ogden Frank, and Ed¬ 
mund J. Horwath, Relators, 

vs. 

Andrew W. Mellon, J. W. McIntosh, Roy A, Young, 
Edmund Platt, Adolph C. Miller, Charles S. Hamlin, 
Edmund H. Cunningham, and George H. James, as 
Members of the Federal Reserve Board, Respondents. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-en¬ 
titled cause, to wit: 
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1 Petition. 

Filed Apr. 3, 1928. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 75187. 

The United States ex Rel. Charles L. Apfel, Penn Street, 
Long Beach, New York; Stephen B. Gibbons, 25 Broad 
Street, New York, New York; Bertrand A. Unger, 60 
Wall Street, New York, New York; Joseph Sheldon, 174 
Second Avenue, New York, New York; Henry Green, 25 
Broad Street, New York, New York; Henry M. Susswein, 
527 West 34th Street, New York, New York; Milo Ogden 
Frank, 273 Washington Street, New York, New York; 
Edmund J. Horwath, 551 Fifth Avenue, New York, New 
York, Relators, 

vs. 

Andrew W. Mellon, J. W. McIntosh, Roy A. Young, 
Edmund Platt, Adolph C. Miller, Charles S. Hamlin, Ed¬ 
mund H. Cunningham, and George H. James, as Members 
of the Federal Reserve Board, Respondents. 

The petition of the relators, Charles L. Apfel, Stephen 
B. Gibbons, Bertrand A. Unger, Joseph Sheldon, Henry 
Green, Henry M. Susswein, Edmund J. Horwath and Milo 
Ogden Frank, respectfully represents: 

1. That relator Charles L. Apfel is a natural person, a 
citizen of the United States and a resident of Long Beach, 
New York, that relator Stephen B. Gibbons is a natural per¬ 
son, a citizen of the United States and a resident of New 
York, New York, that relator Bertrand A. Unger is a nat¬ 
ural person, a citizen of the United States and a resident 
of New York, New York, that relator Joseph Sheldon is a 
natural person, a citizen of the United States and a resident 
of New York, New York, that relator Henry Green is a nat¬ 
ural person, a citizen of the United States and a resident of 
New York, New York, that relator Henry M. Susswein is a 
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i 

natural person, a citizen of the United States and a resident 
of New York, New York, that relator Edmund J. Horwath 
is a natural person, a citizen of the United States and a 
resident of New York, New York, and that relator Milo Og¬ 
den Frank is a natural person, a citizen of the United States 
and a resident of New York, New York, and that re- 

2 lators bring this suit in their own right. 

2. That the respondents, Andrew W. Mellon, J. W. 
McIntosh, Roy A. Young, Edmund Platt, Adolph C. Miller, 
Charles S. Hamlin, Edward H. Cunningham and George H. 
James are citizens of the United States, temporarily resid¬ 
ing in the District of Columbia and are sued as members of 
the Federal Reserve Board. I 

3. That the relators, Apfel, Unger, Gibbons, Green, Shel¬ 
don and Susswein, desired to organize a corporation under 
Section 25 (a) of the Federal Reserve Act and made a pre¬ 
liminary application to the Federal Reserve Board for the 
approval for such corporation of the name “United States 
Foreign Financing Corporation, ’ ’ which said name was ap¬ 
proved by said Board. 

4. That these relators were at the time of the approval of 
said name, at all times since then and they now are repu¬ 
table financially responsible men and the majority of them 
experienced in foreign trade and banking; and shortly be¬ 
fore the 12th day of November, 1927, the relators just 
named, in order to form a corporation under Section 25 (a) 
of the Federal Reserve Act, a law of the United States, and 
for that purpose only, and under the said name United 

States Foreign Financing Corporation, made and 

3 signed Articles of Association, and made, signed and 
acknowledged an Organization Certificate, which said 

papers are now a part of the record in this case in the office 
of the Federal Reserve Board. 

5. That at the time of executing the articles and certifi¬ 
cate referred to the relator, Charles L. Apfel, as appears 
from his signed statement on file with the Federal Reserve 
Board, was and now is a lawyer in good standing with offices 
at 522 Fifth Avenue, in the City of New York, director of 
the Long Beach Trust Company, and a director of the Long 
Beach Savings & Loan Association of Long Beach; that for 
ten years relator was counsel for owners of steamship com- 


i 
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panics, and a director in a number of these companies, 
which said companies were, during relator’s connection 
with them, actively engaged in foreign trade, and relator 
was actively advising and assisting them, and for a year 
actually managed the business of said foreign trading con¬ 
cerns; that during the period of relator’s connection with 
these companies as counsel and manager he became thor¬ 
oughly familiar with the practice of foreign trade, ship 
charters, letters of credit, and the purchase and sale of 
commodities and credit practice both in European and 
South American Countries; that relator has been and now 
is frequently consulted on matters in connection with docu¬ 
ments relating to foreign trade, and on financial matters 
in connection with the shipment and receipt of cargoes to 
and from foreign countries. 

6. That at the time of the execution of the Articles and 
Certificate referred to above, the relator Bertrand A. 
Unger, as appears from his signed statement on file with 
the Federal Reserve Board, maintained and does now 
maintain offices at 60 Wall Street, New York City, where 
he was and is now engaged in the business of buving and 
selling foreign exchange and transactions involving letters 
of credit and business relating to foreign trade and bank¬ 
ing, and has been connected for twenty-six years in 

4 various European Countries and in the United 
States with banking institutions where all of his 
time and attention was given to both the practical and 
theoretical problems of foreign trade and banking, and in 
the problems of creating and handling trade between dif¬ 
ferent countries in widely separated parts of the world. 

7. That at the time of the execution of the articles and 
certificate referred to above, the relator Henry Green, as 
appears from his signed statement on file with the Federal 
Reserve Board, maintained and does now maintain offices 
at 25 Broad Street, in the City of New York, where he was 
and is now engaged in foreign trade and shipping, and has 
been so engaged for ten years, and lias during that period 
conducted transactions in that line with European Coun¬ 
ties and the Orient and with Central American Countries. 

8. That at the time of the execution of the articles of 
association and the organization certificate referred to 
above, all of the relators who signed and acknowledged the 
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same were and now are reputable and financially respon¬ 
sible men; that the relators Apfel, Unger and Green at that 
time were and they now are experienced in foreign trade, 
as is more fully shown in their written statements now on 
file with the Federal Reserve Board and a part of the rec¬ 
ord in this case. 1 

9. Thereupon and on or about the 12th day of November, 
1927, the relators Apfel, Unger, Gibbons, Green, Sheldon 
and Susswein, caused the said articles of association and 
organization certificate to be forwarded to the Federal 
Reserve Board to be filed and preserved in the office of the 
said Board and with these respondents, as members there¬ 
of, at its and their offices in the City of Washington, Dis- 
trict of Columbia, and requested at the samel time that 
said Articles of Association and the said Organization Cer¬ 
tificate be approved by the said Federal Reserve Board, 
the said respondent- being then and there members of said 
Board and charged with the duty under the law to receive, 
file and preserve said Articles of Association and the said 

Organization Certificate, and they were at the same 
5 time charged under the law with the duty to approve 

the same, and to issue a preliminary pennit to the 
said organizers and incorporators to begin business under 
the name of United States Foreign FinancingI Corpora¬ 
tion, when said Articles of Association and Organization 
Certificate had been approved by them. 

10. That the forms of the said Articles of Association 
and the said Organization Certificate were drafted under 
the advice and direction of the legal staff of the Federal 
Reserve Board, and prior to their execution by the relators 
they were approved by said legal staff and they were exe¬ 
cuted and offered to be filed, preserved and approved by 
said Board in the exact form and substance in which they 
were approved as aforesaid, and that at the time they were 
offered to be filed, preserved and approved by said Board 
a member of the legal staff of the said Board pronounced 
the said Articles and the said Certificate to be in all respects 
sufficient in form and substance, and in conformity with the 
practice of the Federal Reserve Board. Printed copies of 
Articles of Association and Organization Certificate, Fed¬ 
eral Reserve Board forms 151 and 152, in the form fur¬ 
nished the relators for their guidance in drafting such 
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papers, are hereto attached marked “Exhibits A and B.” 

11. That said respondents purporting to act as the Fed¬ 
eral Reserve Board and prior to the time the Articles of 
Association and the Organization Certificate mentioned 
above were offered to be filed, preserved and approved, 
caused to be promulgated what is known in the Federal Re¬ 
serve Board as “Regulation K Series of 1927,” Section V of 
which reads in part as follows: 

“After the articles of association and organization cei'- 
tificate have been made and filed with the Federal Reserve 
Board, and after they have been approved by the Federal 
Reserve Board and a preliminary permit to begin business 
has been issued by the Federal Reserve Board, the associa¬ 
tion shall become and be a body corporate, but none of its 
powers except such as are incidental and preliminary to its 
organization shall be exercised until it has been formally 
authorized by the Federal Reserve Board by a final permit 
generally to commence business.” 

6 12. That the respondents, acting as the Federal 

Reserve Board, unlawfully and wrongfully, in dis¬ 
obedience of their duty on that behalf refused and neglected 
to file and preserve said articles of association and the said 
organization certificate, in the office of the Federal Reserve 
Board, and wrongfully and unlawfully and in disobedience 
of their duty in that behalf refused and neglected to ap¬ 
prove the said articles of association and the said organiza¬ 
tion certificate, and wrongfully and unlawfully and in dis¬ 
obedience of their duty in that behalf refused and neglected 
to issue a preliminary permit to begin business and still 
refuse and neglect so to do, and on January 13, 1928, al¬ 
leged as the grounds for their refusal and neglect the fol¬ 
lowing : 

January 13, 1928. 

Beak Sir: 

This is to advise you that the Federal Reserve Board, 
after careful consideration, has voted not to approve the 
proposed articles of association and organization certificate 
of the corporation proposed to be organized under the terms 
of Section 25 (a) of the Federal Reserve Act under the 
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title of “United States Foreign Financing Corporation.” 

By order of the Federal Reserve Board. 

WALTER L. EDDY, 

Secretary. 

Mr. Ormsby McHarg, Room 832, 522 Fifth Avenue, New 
York, New York. 

13. That said Ormsby McHarg was then and now is the 
representative of the relators before the Federal Reserve 
Board; that upon receipt by him of the above order he con¬ 
ferred with the relators, Apfel, Unger, Gibbons, Green, 
Sheldon and Susswein in relation thereto and they arranged 
with him, as their said representative to appear before the 
Federal Reserve Board to protest in their behalf the said 
order and amd that said McHarg made his appearance be¬ 
fore said Board and duly protested said order and de¬ 
manded that it be revoked, which said demand whs by the 
said Board refused. 

* 

14. That a demand was made by said McHarg upon the 
said Federal Reserve Board for permission to examine the 
record upon which said order was based for the purpose 
of determining the justice and legality of the said order and 
that his demand was refused, and in lieu thereof the said 

Board ordered the case reopened. Upon the Board 
7 ordering the case reopened he demanded to know 
what the Board required in addition to what already 
appeared in the record, in order to enable the members of 
said Board to approve the Articles of Association and Cer¬ 
tificate of Organization above mentioned, and what objec¬ 
tions, if any, the Board had to the applicants and whether 
any of them should be withdrawn in order to overcome any 
personal objections of the Board to the said applicants or 
organizers. Whereupon the said McHarg was advised by 
the Secretary of the Board in the presence and hearing of 
the Gove-nor of the Board and its General Counsel that 
there was no objection to the Articles of Association and the 
Organization Certificate in the case nor was there any ob¬ 
jection to the character or financial ability of atiy of the 
organizers, but that what controlled the Board in making 
its decision not to approve the proposed Articles of Asso¬ 
ciation and Organization Certificate was that the members 
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of the Board were not satisfied that the organizers would 
be able to make a success of the proposed corporation and 
for that reason alone refused to approve said articles of 
association and organization certificate. 

15. That said McHarg protested that the conduct of the 
members of said Board in this respect was arbitrary and 
contrary to the law under which the relators sought to in¬ 
corporate, as well as contrary to the regulation of the Board 
in that regard, and that the Board was without authority 
in law or otherwise to inquire into the question of the ex¬ 
perience of the organizers of this corporation in the busi¬ 
ness of foreign trade. 

16. That said McHarg, however, in order to expedite the 
consideration of this case, consented to supply evidence of 
the experience of the original signers of the articles and 
certificate above referred to and supply the names of new 
men, as additional Organizers, together with evidence of 
their experience in foreign trade. 

17. That in order to carry out the arrangement 
8 entered into between the Federal Reserve Board and 
the said McHarg concerning evidence of the foreign 
trade experience of relators and concerning the supplying 
of names of additional organizers, as well as with evidence 
of the foreign trade experience of the additional organizers, 
relators Apfel, Unger and Green, prepared and caused to be 
tiled with the record in this case, written statements setting 
forth their experience in foreign trade, and relators, Apfel, 
Unger, Green, Sheldon, Susswein and Gibbons caused the 
substituted articles of association and the substituted or¬ 
ganization certificate now before the Board for considera¬ 
tion, to be offered to be filed and preserved in this case, 
to be executed by Milo Ogden Frank and Edmund J. Hor- 
wath, both of New York City, and both men of high per¬ 
sonal and financial standing and of broad experience in for¬ 
eign trade. That substituted articles of association and 
said substituted organization certificate, Exhibit “C” and 
“D” are in form and substance identical with the articles 
of association and the organization certificate referred to 
in paragraph “8”, the only difference being the addition of 
the names and acknowledgments of Milo Ogden Frank and 
Edmund J. Horwath as organizers, and the statement in 
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the substituted organization certificate that said Frank and 
said Horwath each subscribed to one hundred (100) shares 
of the common and one hundred (100) shares of the pre¬ 
ferred stock of said corporation. 

18. That at the time relator Milo Ogden Frank executed 
the Articles and Certificate above referred to, as appears 
from his signed statement on file with the Federal Reserve 
Board, he was and now is a director and the general man¬ 
ager of Steinhardt & Kelly, Inc., 273 Washington Street, 
New York City, a company which had at that time been 
engaged in foreign trade for approximately forty years, 
and doing several million dollars of export business a year, 
with a large export credit of approximately $500,000 in 

each of two of the largest banks in New York Citv. 
9 Mr. Frank’s statement further shows that he is a 

graduate of Cornell College, a New York State Col¬ 
lege and that he prepared himself while there in special 
studies in the theory and practice of foreign trade and 
banking and in other practices relating to the development 
and financing of foreign trade, and credit policies involved 
therewith as well as in the subject of credit insurance. 
Steinhardt & Kelly, Inc. is in a class by itself as a pioneer 
in importing and exporting produce between the United 
States and Africa and South American Countries. 

19. That at the time relator Edmund J. Horwath exe¬ 
cuted the Articles and Certificate above referred to, as 
appears from his signed statement on file with the Federal 
Reserve Board, that he was and now is a director in five 
large corporations transacting business in New York City 
and with his principal office at 551 Fifth Avenue, New 
York City; that he is the senior member of the well known 
firm of Horwath & Horwath, accountants and auditors, 
which firm employs between five and six hundred skilled 
people and conducts branches of that business in eight of 
the largest cities of the United States; that he is treasurer 
of Titinia Trading Corporation which does an extensive 
trading business with South American countries and the 
countries of Central Europe and the general manager of 
The Savarins Inc., a company which carries on a large im¬ 
porting business on its own account, and that he has a 
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broad technical and practical knowledge of foreign trade 
and foreign credit methods in this country as well as in the 
countries of Europe and South America. 

20. Thereafter and on or about the 27th day of January, 
1928, the relators caused the substituted articles of associa¬ 
tion and the substituted organization certificate, copies of 
which are hereto attached and marked Exhibits “C” and 
“D M , to be forwarded to the Federal Reserve Board to be 
filed and preserved in the office of the said Federal Reserve 

Board and with these respondents, as members of 
10 said Board, at its and their offices in the City of 

Washington, District of Columbia, and requested at 
the same time that said Articles of Association and the said 
Organization Certificate be approved by the said Board, 
the said respondents being then and there members of said 
Board and charged with the duty under the law to receive, 
file and preserve said Articles of Association and the said 
Organization Certificate and with the duty to issue a pre¬ 
liminary permit to United States Foreign Financing Cor¬ 
poration and the said organizers and incorporators to begin 
business, after said Board has approved the said Articles 
of Association and Organization Certificate. 

21. That the forms of said substituted articles of associa¬ 
tion and the said substituted organization certificate were 
drafted and approved on the advice and under the direc¬ 
tion of the legal staff of the Federal Reserve Board, and 
that at the time of their execution by the relators they were 
in the form as drafted and approved by said legal staff 
and they were executed and offered to be filed, preserved 
and approved by the said Board in the exact form and 
substance in which they had been drafted and approved as 
aforesaid, and that at the time they were offered to be filed, 
preserved and approved by said Board a member of the 
legal staff of said Board pronounced the said Articles and 
the said Certificate as signed by these relators to be in all 
respects sufficient in form and substance, and in conformity 
with the practice of the Federal Reserve Board. 

22. That the Fedbral Reserve Board allowed the above 
mentioned substitution on February 2, 1928, in the fol¬ 
lowing order: 
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Mr. Ormsby McHarg, 

Room 832 522 Fifth Avenue, 
New York City: 


February 


2, 1928. 


Dear Sir: j 

Receipt is acknowledged of your communication dated 
January 27th, in which you, on behalf of the organizers of 
the proposed United States Foreign Financing Corpora¬ 
tion, request permission to withdraw the articles 
11 of association and organization certificate heretofore 
filed in their behalf, in order to enable you to substi¬ 
tute articles of association and organization eertificate 
identical in form with the documents which ybu ask to 
withdraw, to include in the substituted documents the 
names of organizers in addition to those appearing in 
the papers originally filed, and, to accompany the sub¬ 
stituted documents with detailed information coyering the 
experience in foreign trade of the signers of the substituted 
articles of association and organization certificate. Your 
request is accompanied by an argument in support thereof, 
together with statements by Messrs. Apfel, Green, Hor- 
wath, Frank, and on behalf of Mr. Unger, and by the sub¬ 
stituted articles of association and organization certificate. 

The Federal Reserve Board will be unable to return 
to you the articles of association and organization certifi¬ 
cate originally filed as they now constitute a part of the 
Board’s records. They will, however, be regarded as hav¬ 
ing been superseded by the substituted articles of associa¬ 
tion and organization certificate, and future consideration 
of this case will be based on the substituted documents. 

The Federal Reserve Board now has under considera¬ 
tion the question whether it will approve the substituted 
articles of association and organization certificate subp 
mitted by you on behalf of the proposed organizers of the 
United States Foreign Financing Corporation and you will 
be advised of its action in due course. 

By order of the Federal Reserve Board. 

WALTER L. EDDY, 

Secretary. 
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23. The said respondents purporting to act as the Fed¬ 
eral Reserve Board and prior to the time the Articles of 
Association and the Organization Certificate mentioned 
above were offered to be filed, preserved and approved, 
caused to be promulgated what is known in the Federal Re¬ 
serve Board as “Regulation K Series of 1928” Section V 
of which is identical with the same regulation in force in. 
1927 as set out in paragraph “15.” 

24. That the respondents acting as the Federal Reserve 
Board unlawfully and wrongfully, in disobedience of their 
duty in that behalf, refused and neglected to file and pre¬ 
serve said Articles of Association, and the said Organiza¬ 
tion Certificate in the office of the Federal Reserve Board, 
and wrongfully and unlawfully and in disobedience of their 
duty in that behalf, refused and neglected to approve the 
said Articles of Association and the said Organization. 

Certificate, and wrongfully and unlawfully and in 
12 disobedience of their duty in that behalf refused and 
neglected to issue a preliminary permit to begin busi¬ 
ness, and still refuse and neglect so to do, and on March 7, 
1928, alleged as the grounds for their refusal and neglect 
the following: 

March 7, 1928. 

Ormsby McHarg, 

522 Fifth Avenue, 

New York City, New York. 

Dear Sir: 

This is to advise you that the Federal Reserve Board, 
after careful consideration, voted at its meeting on yester¬ 
day not to approve the proposed articles of association and 
organization certificate submitted January 27, 1928, of the 
corporation proposed to be organized under the provisions 
of Section 25 (a) of the Federal Reserve Act under the 
name of United States Foreign Financing Corporation and 
not to issue a permit for such proposed corporation to be¬ 
gin business, since it appears to the Federal Reserve Board 
that the qualifications and business experience of the or¬ 
ganization of the proposed corporation named in the docu¬ 
ments submitted on January 27, 1928 are not such as to 
hold promise of the successful conduct of a corporation en- 
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gaged in the highly technical activities of those organized 
under Section 25 (a) of the Federal Reserve Act.; 

By order of the Federal Reserve Board. 

WALTER L. EDDY, 

Secretary. 

25. By reason of the refusal and neglect of these respon¬ 
dents acting as the Federal Reserve Board to file and pre¬ 
serve the articles of association and the organization cer¬ 
tificate referred to above, and by reason of the refusal and 
neglect of these respondents acting as the Federal Reserve 
Board to approve the said Articles of Association and the 
said Organization Certificate referred to abovq, and by 
reason of the refusal and neglect of these respondents, act¬ 
ing as the Federal Reserve Board, to issue the preliminary 
permit to begin business as required under Section V of 
Regulation K, Series 1928, the relators as incorporators are 
debarred to their irreparable damage and injury, from 
enjoying the rights, franchises and privileges which would 
accrue to your relators upon the filing, preserving 
13 and approving, by these respondents of said articles 
of association and the said organization certificate, 
and by granting the preliminary permit to begin business 
as is provided in Section V of Regulation K Series 1928, set 
out at length above, and your relators are advised and be¬ 
lieve that the relators have no other specific or legal 
remedy for the wrong or injury done to them by reason of 
the refusal of the said respondents, acting as thd Federal 
Reserve Board, to file, preserve and approve the said arti¬ 
cles of association and the said Organization Certificate, 
and issue the preliminary permit provided for them of 
mandamus. j 

Wherefore relators pray: 

1. That the respondents be required to show cause, if any 
they have, on or before a date certain, why a writ, of man¬ 
damus should not be issued as prayed in this petition. 

2. That a writ of mandamus issue directing and requir¬ 
ing the respondents and each of them as members of and 
acting as the Federal Reserve Board, to file, preserve and 
approve the said articles of association and the said organi¬ 


zation certificate and issue a preliminary permit to 


relators 
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to begin business as a body corp crate under the name of 
“United States Foreign Financing Corporation.” 

3. And for such other and further relief as the nature of 
the case may require and to the Court shall seem just and 
proper. 

CHARLES L. APFEL, 

MILO OGDEN FRANK, 
EDMUND J. HORWATH 
HENRY M. SUSSWEIN, 

By CH. APFEL, 

Attorney. 

JOSEPH SHELDON. 
HENRY GREEN. 

STEPHEN B. GIBBONS. 

ORMSBY McHARG, 

VERNON E. WEST, 

Attorneys for Relators. 


14 State of New York, 

County of Neiv York, ss: 

I, Charles L. Apfel, being duly first sworn, depose and 
say that I have read the foregoing petition by me sub¬ 
scribed and know the contents thereof and that the mat¬ 
ters and things therein stated, I verilv believe to be true. 

CHARLES L. APFEL. 


Subscribed and sworn to before me this 24th day of 
March, 1928. 

[seal.] 


MICHAEL H. MARKS, 
Notary Public New York County. 


Clerk’s No. 97. Register’s No. 9029. 
Commission expires March 30, 1929. 
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15 Exhibit “A.” 

Filed Apr. 3, 1928. | 

75187 | 

Federal Reserve Board Form 151. 

Banking Corporations Authorized to do Foreign Banking 

Business under Section 25(a) of the Federal Reserve 

Act. | 

Articles of Association. 

For the purpose of organizing a corporation to carry on 
the business of international or foreign banking br other 
international or foreign financial operations, under; Section 
25 (a) of the Federal Reserve Act, the undersigned sub¬ 
scribers for the stock of the corporation hereinafter named 
do enter into the following articles of association: 

First. The title of this corporation shall be “-1-.” 

Second. This corporation is being organized for the pur¬ 

pose of engaging in the business of international or foreign 
financial operations, or in banking or other financial oper¬ 
ations in a dependency or insular possession of the United 
States, either directly or through the agency, ownership, 
or control of local institutions in foreign countries or in 
such dependencies or insular possessions, and for the pur¬ 
pose of acting, when required by the Secretary of the 
Treasury, as fiscal agent of the United States. 

Third. The operations of this corporation shall; be car¬ 
ried on in the following place or places:-. 

Fourth. The home office of this corporation shall be 
located in the United States, at-. 

Fifth. The Board of Directors shall consist of -f- mem¬ 
bers. The first meeting of the stockholders for the election 

of directors shall be at-on the-, or at such 

other place and time as a majority of the undersigned 
stockholders may direct. 

16 Sixth. The regular annual meeting of the stock¬ 
holders for the election of directors shall be held 

each year in the United States, at the home office! of the 
corporation, upon the date fixed by the directors in the 
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by-laws of the corporation, and all elections shall be held 
according- to such regulations as may be prescribed by the; 
Board of Directors not inconsistent with the provisions of 
Section 25 (a) of the Federal Reserve Act, and of these 
articles. 

Seventh. The capital stock of this corporation shall 
be —. The capital stock may, with the approval of the 
Federal Reserve Board, be increased at any time by a vote 
of two-thirds of the stockholders, or by unanimous consent 
in writing of the stockholders without a meeting and with¬ 
out a formal vote, according to the provisions of the afore¬ 
said act of Congress. 

Eighth. The Board of Directors, all of v T hom shall be 
citizens of the United States, and a majority of whom shall 
be a quorum to do business, shall have power to appoint 
such officers and, employees as it may deem necessary to 
transact the business of the corporation, to fix salaries to 
be paid to them, to continue them in office, or to dismiss 
them whenever the interests of the corporation may de¬ 
mand, and to appoint others to fill their places. 

The directors shall have power to define the authority 
and duties of the officers and employees of the corporation, 
to require bonds from them, and to fix the penalty thereof; 
to regulate the manner in which elections of directors shall 
be held, and to appoint judges of the election; to make all 
by-laws that it may be proper for them to make, not incon¬ 
sistent with law and with the regulations of the Federal 
Reserve Board, for the general regulation of the business 
of the corporation and the management of its affairs, and 
generally to do and perform all acts that it may be legal 
for the Board of Directors to do and perform under the 
aforesaid act of Congress. 

Ninth. A majority of the shares of the capital stock of 
this corporation shall at all times be held and owned by 
citizens of the United States, by corporations the controll¬ 
ing interest in which is owned by citizens of the United 
States, chartered under the lav^s of the United States, or 
of a State of the United States, or by firms or companies 
the conrtolling interest in wdiich is owned by citizens of the 
United States, and provision shall be made in the by-laws 
for the enforcement of this requirement. 
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Tenth. This corporation shall continue for;a period of 
twenty years from t he date of the execution of its organiza¬ 
tion certificate, unless sooner dissolved by ail act of its 
stockholders owning at least two-thirds of its $tock, or by 
an act of Congress, or unless its franchise becomes for¬ 
feited by some violation of law; but it may at any time 
within two years next previous to the date of!the expira¬ 
tion of its corporate existence, by vote of the stockholders 
owning two-thirds of its stock, apply to the Federal Re¬ 
serve Board for its approval to extend the period of its 
corporate existence for a term of not more t)ian twenty 
years. ! 

Eleventh. These articles of association may be changed 
or amended at any time by stockholders owning; a majority 
of the stock of the corporation in any manner not incon¬ 
sistent with law and the regulations of the Federal Re¬ 
serve Board; and the Board of Directors, or! any three 
stockholders, may call a meeting of the stockholders for 
this or any other purpose not inconsistent with law by 
publishing notice thereof for thirty days in the newspaper 
published in the town, city, or county in the United States 
where the home office of the corporation is located, or by 
mailing to each stockholder notice in writing thirty days 
before the time fixed for the meeting. 

17 In witness whereof, we have hereunto set our 
hands and seals, this — day of-, 19—r. 

(To be signed and sealed by at least five natural persons, 
comprising a majority of the applicants.) 

Address. 

[seal.] .;. 

[seal.] .;. 

[seal.] .;. 

[seal.] .;. 

[seal.] .!. 

I 

[seal.] .!. 


Signature. 

. [seal.] 
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18 Endorsed: No. —. Articles of association of the 

-, of-. 

19 Exhibit “B.” 

Filed Apr. 3, 1928. 

75187. 

Federal Reserve Board Form 152. 

Banking Corporations Authorized to do Foreign Banking- 
Business under Section 25(a) of the Federal Reserve 
Act. 

Charter No. — 

Organization Certificate. 

We, the undersigned, whose names are specified in 
Article Five of this certificate, having associated ourselves 
for the purpose of organizing a corporation for carrying on 
the business of international or foreign banking or other 
international or foreign financial operations, under Section 
25 (a) of the Federal Reserve Act, do make and execute 
the following organization certificate: 

First. The title of this corporation shall be “-.” 

Second. The operations of this corporation shall be car¬ 
ried on in the following place, or places:-. 

Third. The home office of this corporation shall be lo¬ 
cated in the United States at-. 

Fourth. The capital stock of this corporation shall be 
♦ 

20 Fifth. The name, the place of business or resi¬ 
dence of each person executing this certificate, and 

the number of shares of this corporation to which each has 
subscribed, are as follows: 
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1 . 

2. 

3. 

4. 

5. 

6 . 

7. 

8. 

9. 

10 . 

11 . 

12 . 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20 . 
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Name. 


Place of 

business or residence ! 
(town or city and State)j 




Number 
of shares. 


Sixth. This certificate is made in order that we 
21 may avail ourselves, and in order that all other per¬ 
sons, firms, companies, and corporations who are 
which may hereafter subscribe to or purchase the shares of 
the capital stock of this corporation may avail themselves, 
of the advantages of the aforesaid Section 25 (a) of the 
Federal Reserve Act. 

In witness whereof, we have hereunto set our hands this 
— day of-, 19—. ; 

(To be signed and acknowledged by those who have 
signed the articles of association.) 


2 


5 

6 
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Name. 


Place of 

business or residence Number 

(town or city and State.) of shares. 


7. 

8. 
9 . 

10 . 

11 . 

12 . 

13. 

14. 

15. 

16. 

17 . 

18. 
19. 


22 (Acknowledgment Must be Made Before a Judge of 
Court of Keeord or Notary Public.) 


SxAXE OF -, 

County of -> ss: 

Before the undersigned, a — of-, personally appeared 

-, to be well known, who severally acknowledge that 

they executed the foregoing Certificate for the purposes 
therein mentioned. 

Witness mv hand and seal of office this — dav of-, 

19—. 

[official seal of officer.] -. 

[Endorsed:] No.—. Organization certificate of the- 

-, of-. 

23 Exhibit “ C. ’ ’ 

Filed Apr. 3,1928. 

75187. 

Articles of Association. 

For the purpose of organizing a corporation to carry on 
the business of international or foreign banking or other 
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international or foreign financial operations, under Sec¬ 
tion 25 (a) of the Federal Reserve Act, the undersigned 
subscribers for the stock of the corporation hereinafter 
named do enter into the following articles of association: 

First: The title of this corporation shall bei “United 
States Foreign Financing Corporation.” 

Second: This corporation is being organized for the pur¬ 
pose of engaging in the business of international or foreign 
banking and in the business of financing foreign tirade, and 
other forms of international or foreign financial operations, 
and in banking and other financial operations in the depen¬ 
dencies and insular possessions of the United States, either 
directly or through the agency, ownership, or cjontrol of 
local institutions in foreign countries or in such depen¬ 
dencies or insular possessions, and for the purpose of act¬ 
ing, when required by the secretary of the Treasury, as 
fiscal agent of the United States, and said corporation 
shall have such powers as are more particularly set out 
and described in Section 25 (a) of the Federal Reserve 
Act, as the powers which may be exercised by a corporation 
of the character described in these articles. 

Third: The operations of this corporation shall be car¬ 
ried on outside of the United States in the following places: 
Buenos Aires, Republic of Argentine, Rio de Janerio, Re¬ 
public of Brazil, Vienna, Austria, and at such additional 
branches or agencies as the corporation may from time to 
time establish, acquire or control. j 

Fourth: The home office of this corporation shall be 
located in the United States, at 56 Wall Street, jtfew York 
City, N. Y. 

Fifth: The Board of Directors shall consist of five (5) 
members. The first meeting of the stockholders for the 
election of directors shall be at 56 Wall Street, New York 
City N. Y. Room #111 on the 17th day of November, 1927, 
or at such other place and time as the majority of the 
undersigned stockholders may direct. 

The number of directors mav be increased at kny time 
by the affirmative vote of a majority of the directors at any 
regular meeting, upon thirty (30) days written notice to 
that effect addressed to each of the directors; and in such 
case the additional directors may be appointed at skid meet¬ 
ing to hold office until their successors are respectively 
elected and qualified. 
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Sixth: The regular annual meeting of the stockholders 
for the election of directors shall be held each year in the 
United States, at the home office of the corporation, upon 
the date fixed by the directors in the by-laws of the cor¬ 
poration, and all elections shall be held according to such 
regulations as may be prescribed by the Board of Directors 
not inconsistent with the provisions of Section 25 (a) of the 
Federal Reserve Act and of these articles. 

At all elections of directors, each common stockholder 
shall be entitled to as many votes as shall equal the 
24 number of his shares of stock, multiplied by the 
number of directors to be elected and he may cast 
all of such votes for a single director or he may distribute 
them among the number to be voted for, as he mav see fit. 
The holders of preferred stock shall have no voting power 
whatsoever, nor shall they be entitled to notice of any 
meeting of the stockholders of the company, except as pro¬ 
vided in paragraphs “Seventh” and “Eleventh.” 

Seventh: The total authorized capital stock of this cor¬ 
poration is to be Five Million ($5,000,000.) Dollars di¬ 
vided into forty thousand (40,000) shares of the par value 
of One Hundred ($100) Dollars each of six per cent (6%) 
cumulative preferred stock, and one hundred thousand 
(100,000) shares of common stock of the par value of Ten 
($10.) Dollars each. 

The holders of the said preferred stock shall be entitled 
to receive, during each fiscal year, out of the net earnings 
of the company preferential cumulative dividends at the 
rate of six percentum (6%) per annum in semi-annual in¬ 
stallments as the by-laws may from time to time provide. 
After the payment of the said preferential cumulative divi¬ 
dends of six per centum (6%) per annum for any fiscal 
year to the holders of the preferred stock, a further 
amount declared in dividends for said year shall be paid 
to the holders of the common stock to the extent of six 
percentum (6%) per annum, and should there be any 
further amount declared in dividends, the said further 
amount shall be divided so that one-half {V-z) will go to the 
holders of the preferred stock and one-half (y>) will go to 
the holders of the common stock. Provided however that 
the Board of Directors of the Company may, in their dis¬ 
cretion, declare dividends during any fiscal year on the 
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common stock, but, no such dividend shall be declared on 
the common stock unless all cumulative dividends for pre¬ 
vious years and all accrued installments, if any, for the 
current year, on preferred stock shall have been: set apart 
or paid. The Board of Directors may provide at the time 
of issue of any preferred stock that the dividends thereon 
shall be cumulative onlv from the time of such issue. The 
holders of the preferred stock shall, in case of liquidation 
or dissolution of the company be entitled to be paid in full 
the par value of their preferred shares, and the dividends 
accumulated and unpaid thereon, before any amount shall 
be paid to the holders of the common stock. So long as the 
dividends reserved on said preferred stock shall be paid as 
and when the same are by these Articles required to be 
paid, the holders of the preferred stock shall haye no vot¬ 
ing power on any question. In the event, however, that 
any dividend due on preferred stock shall not be paid when 
payable hereunder and shall remain so unpaid foi- a period 
of one year, there, and so long as such dividend or any part 
thereof remain unpaid, the holders of the preferred stock, 
in respect to which said dividend or part thereof remains 
unpaid, shall be entitled to the same notice of stockholders 
meetings and shall have the same voting powers thereon 
as belong to the common stock, but upon such dividend or 
unpaid part thereof being paid the voting power upon said 
preferred stock shall again cease, and so on from time to 
time as.such dividend or part thereof may remain unpaid 
after said one year or may be paid as aforesaid. ^Provided 
always that upon any question relating to the increase or 
decrease of the stock capital of the company; to extending 
the period of its corporate existence; and to whether the 
corporation shall go into voluntary liquidation, the holders 
of preferred stock shall at all times be entitled to the same 
notice of meetings and shall have the same voting powers 
at such meetings as belong to the common stock. 

The capital stock may, with the approval of the 
25 Federal Deserve Board, be increased or decreased 
at any time by a vote of two-thirds (2/3) of the 
stockholders, or by unanimous consent in writing of the 
stockholders without a meeting and without formal votes, 
according to the provisions of the aforesaid Act of Con- 
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Eighth: The Board of Directors, all of whom shall he 
citizens of the United States, and a majority of whom shall 
he a quorum to do business, shall have power to appoint 
such officers and employees as it may deem necessary to 
transact the business of the corporation, to fix salaries to 
he paid to them, to continue them in office, or to dismiss 
them whenever the interests of the corporation may de¬ 
mand, and appoint others to till their places. 

The directors shall have power to define the authority 
and the duties of the officers and employees of the corpora¬ 
tion to require bonds from them, and to fix the penalty 
thereof; to regulate the manner in which elections of di¬ 
rectors shall he held, and to appoint judges of the election; 
to make all by-laws that it may he proper for them to make, 
not inconsistent with law and with the regulations of the 
Federal Reserve Board, for the general regulation of the 
business of the corporation and the management of its 
affairs, and generally to do and perform all acts that it 
may be legal for the Board of Directors to do and perform 
under the aforesaid Act of Congress. 

Ninth: A majority of the shares of the capital stock of 
this corporation shall at all times be held and owned by 
citizens of the United States, by corporations and control- 
ing interest in which is owned by citizens of the United 

C7 w 

States, chartered under the laws of the United States, or of 
a State of the United States, or by firms or companies the 
controlling interest in which is owned by citizens of the 
United States, and provision shall be made in the by-laws 
for the enforcement of this requirement. 

Tenth: This corporation shall continue for a period of 
twenty years from the date of the execution of its organiza¬ 
tion certificate, unless sooner dissolved by an act of its 
stockholders owning at least two-thirds of its stock, or by 
an act of Congress, or unless its franchise becomes for¬ 
feited by some violation of law; but it may at any time 
within two years next previous to the date of the expira¬ 
tion of its corporate existence, by vote of the stockholders 
owning two-thirds of its stock, apply to the Federal Re¬ 
serve Board for its approval to extend the period of its 
corporate existence for a term of not more than twenty 
years. 
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Eleventh: These articles of association may be changed 
or amended at any time by common stockholders owning 
a majority of the stock of the corporation in ahy manner 
not inconsistent with law and the regulations of the Fed¬ 
eral Reserve Board; and the Board of Directors, or any 
three common stockholders, may call a meeting of the com¬ 
mon stockholders for this or any other purpose pot incon¬ 
sistent with law by publishing notice thereof for thirty 
days in a newspaper published in the town, city or county 
in the United States where the home office of thej corpora¬ 
tion is located, or by mailing to each common stockholder 
notice in writing thirty days before the time fixejd for the 
meeting. Provided that in case of an increase of decrease 
of the capital stock; the extension of the period of its cor¬ 
porate existence; and on the question of its voluntary 
liquidation, the holders of preferred stock shall at all times 
be entitled to the same notice of meetings and shall have 
the same voting power at such meetings as belong to the 
common stock. 


In witness whereof, we have hereunto set our hands and 
seals this 12th day of November, 1927. 


26 Signature. 

CHARLES L. APFEL, 
STEPHEN B. GIBBONS, 
BERTRAND A. UNGER, 
JOSEPH SHELDON, 

HENRY GREEN, 
HENRY M. SUSSWEIN, 


Address. 

[seal.] 522 Fifth Avenue, 

New York City. 

“ 25 Broad Street, New 

York Cityi 

“ 60 Wall Street, New 

York Cityi 

“ World Exchange 

Bank, 2nd Ave. & 
11th St., N[ew York 
City. ! 

25 Broad Stfeet, New 
York City.! 

“ 527 West 34th Street, 

N. Y. Cityi 


4-4837a 
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In witness whereof we have hereunto set onr hands and 
seals this 26th day of January, 1928. 

Signature. Address. 

MILO OGDEN FRANK, [seal.] 273 Washington St., 

N. Y. City. 

EDMUND J. HORWATH, “ 551 Fifth Avenue, N. 

Y. City. 

27 Exhibit “D.” 

Filed Apr. 3, 1928. 

75187. 

Organization Certificate. 

We, the undersigned, whose names are specified in Arti¬ 
cle Five of this certificate, having associated ourselves for 
the purpose of organizing a corporation for carrying on the 
business of international or foreign banking or other inter¬ 
national or foreign financial operations, under Section 
25 (a) of the Federal Reserve Act, do make and execute 
the following organization certificate: 

First. The title of this corporation shall be “United 
States States Foreign Financing Corporation.” * 

Second. The operations of this corporation shall be car¬ 
ried on in the following places: Buenos Aires, Republic of 
Argentine, Rio de Janeiro, Republic of Brazil, Vienna, Aus¬ 
tria, and at such additional branches or agencies as the 
corporation may from time to time establish, acquire or 
control. 

Third. The home office of this corporation shall be lo¬ 
cated in the United States, at 56 Wall Street, New York 
City, New York. 

v 7 

Fourth. The total authorized capital stock of this cor¬ 
poration is to be Five Million ($5,000,000) Dollars divided 
into forty thousand (40,000) shares of the par value of One 
Hundred ($100.) Dollars each of six percent (6%) cumu¬ 
lative preferred stock, and one hundred thousand (100,000) 
shares of common stock of the par value of Ten ($10) Dol¬ 
lars each. 

The holders of the said preferred stock shall be entitled 
to receive, during each fiscal year, out of the net earnings 
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of the company preferential cumulative dividends at the 
rate of six percentum (6%) per annum in semiannual in¬ 
stallments as the by-laws may from time to time provide. 
After the payment of the said preferential cumulative divi¬ 
dends of six percentum (6%) per annum for any fiscal year 
to the holders of the preferred stock, a further amount de¬ 
clared in dividends for said year shall be paid to the hold¬ 
ers of the common stock to the extent of six percentum 
(G.%) per annum, and should there be any further amount 
declared in dividends, the said further amount shall be di¬ 
vided so that one-half [}/-*) will go to the holders of the pre¬ 
ferred stock and one-half {V>) will go to the holders of the 
common stock. Provided, however, that the Board of Di¬ 
rectors of the Company may, in their discretion, declare 
dividends during any fiscal year on the common stock, but, 
no such dividends shall be declared on the common stock 
unless all cumulative dividends for previous years and all 
accrued installments, if any, for the current year, on pre¬ 
ferred stock shall have been set apart or paid. The Board 
of Directors may provide at the time of issue of any pre¬ 
ferred stock that the dividends thereon shall be cumula¬ 
tive only from the time of such issue. The holders of the 
preferred stock shall, in case of liquidation or dissolution 
of the company be entitled to be paid in full the par value 
of their preferred shares, and the dividends accumulated 
and unpaid thereon, before any amount shall! be paid 
to the holders of the common stock. So long asi the divi¬ 
dends reserved on said preferred stock shall be paid as and 
when the same are by these Articles required td be paid, 
the holders of the preferred stock shall have po voting 
power on any question. In the event, however, that any 
dividend due on preferred stock shall not be paid when pay¬ 
able hereunder and shall remain so unpaid for a period of 
one year, there, and so long as such dividend or any part 
thereof remains unpaid, the holders of the preferred 
28 stock, in respect to which said dividend or part there¬ 
of remains unpaid, shall be entitled to the same no¬ 
tice of stockholders meetings and shall have the same vot¬ 
ing powers thereon as belong to the common stock, but upon 
such dividend or unpaid part thereof being paid the voting 
power upon said preferred stock shall again cease, and so 
on from time to time as such dividend or part thereof may 
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remain unpaid after said one year or may be paid as afore¬ 
said. Provided always that upon any question relating to 
the increase or decrease of the stock capital of the com¬ 
pany; extending the period of its corporate existence; and 
to whether the corporation shall go into voluntary liquida¬ 
tion, the holders of preferred stock shall at all times be 
entitled to the same notice of meetings and shall have the 
same voting powers at such meetings as belong to the com¬ 
mon stock. 

The capital stock may, with with, the approval of the Fed¬ 
eral Reserve Board, be increased or decreased at any time 
by a vote of two-thirds (%) of the stockholders, or by 
unanimous consent in writing of the stockholders without a 
meeting and without formal votes according to the pro¬ 
visions of the aforesaid act of Congress. 

Fifth. The name, the place of business or residence of 
each person executing this certificate, and the number of 
shares of this corporation to which each has subscribed are 


as follows: 

Place of business or resi¬ 
dence (town or city and 

Name. State). Number of shares. 

Charles L. Apfel. 522 Fifth Avenue, New York 100 Common & 100 

City. preferred. 

Stephen B. Gibbons- 25 Broad Street, New York 100 Common & 25 

City. preferred. 

Bertrand A. Unger. 60 Wall Street, New York 100 Common & 100 

City. preferred. 

Joseph Sheldon. World Exchange Bank, 2nd 1000 Common & 50 

Ave. & 11th Street, New preferred. 

York City. 

Henry Green.25 Broad Street, New York 500 Common & 100 

City. preferred. 

Henry H. Susswein- 527 West 34th St., New York 100 Common & 100 

City. preferred. 

Milo Ogden Frank. 273 Washington Street, New 100 Common & 100 

York City. preferred. 

Edmund J. Horwath... 551 Fifth Avenue, New York 100 Common & 100 


City. preferred. 


Sixth. This certificate is made in order that we may avail 
ourselves, and in order that all other persons, firms, com¬ 
panies, and corporations who or which may hereafter sub¬ 
scribe to or purchase the shares of the capital stock of this 
corporation may avail themselves, of the advantages of the 
aforesaid Section 25 (a) of the Federal Reserve Act. 
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In witness wliereof, we have hereunto set our hands this 
12th day of November, 1927. I 

CHARLES L. APFEL,! 

522 Fifth Avenue, New York Citv. 
STEPHEN B. GIBBONS, 

25 Broad Street, New York Citv. 
BERTRAND A. UNGER, 

60 Wall Street, New York Citv. 
JOSEPH SHELDON, ; 

World Exchange Bank, 2nd Ave. & 11th Street, 

New York Citv. 
HENRY GREEN, I 

25 Broad Street, New York City. 
HENRY M. SUSSWEIiN, 

527 West 34th Street, New York City. 

i 

State of New York, 

County of New York, ss: 


Before the undersigned, a Notary Public of New York 
County, personally appeared Charles L. Apfel, Stephen B. 
Gibbons, Bertrand A. Unger, Joseph Sheldon, Henry Green 
and Henry M. Susswein, to me well known, who | severally 
acknowledge that they executed the foregoing Certificate 
for the purposes therein mentioned. 

Witness my hand and seal of office this 12th day of No¬ 
vember, 1927. 

MICHAEL II. MARKS, 
Notary Public, New York County. 


In witness whereof we have hereunto set bur hands 
this 26th day of January, 1928. 

MILO*OGDEN FRANK, 

273 Washington Street, New York City. 
EDMUND J. HORWATH, 


551 Fifth Avenue, New Yo 


rk City. 


State of New York, 

County of New York, ss: 

Before the undersigned, a Notary Public of New York 
County, personally appeared Milo Ogden Frank and Ed¬ 
mund J. Horwath, to me well known, who severally ac- 
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knowledged that they executed the foregoing certificate for 
the purposes therein mentioned. 

Witness my hand and seal of office this 26th day of Janu¬ 
ary, 192S. 

MICHAEL H. MARKS, 
Notary Public, Neiv York County. 



Rule to Shoiv Cause. 


Filed Apr. 3, 1928. 


Upon consideration of the petition of Charles L. Apfel, 
Stephen B. Gibbons, Bertrand A. Unger, Joseph Sheldon, 
Henrv Green, Henrv M. Susswein, Edmund J. Honvatli and 
Milo Ogden Frank, filed herein on the 3rd day of April, 
1928, it is, by the court, this 3rd day of April, i.928, 
Ordered, That the respondents Andrew W. Mellon, J. W. 
McIntosh, Roy A. Young, Edmund Platt, Adolph C. Miller, 
Charles S. Hamlin, Edward H. Cunningham and George H. 
James, as members of the Federal Reserve Board, show 
cause, if any they have, on or before the 10th day of April, 
1928, why a writ of mandamus should not issue as prayed 
in said petition, provided a copy of said petition and this 
rule be served upon each of said respondents on or before 
the 6tli dav of April, 1928. 

WENDELL P. STAFFORD, 

Justice. 


Marshal’s Return. 


Served a copy of the within rule and petition on Andrew 
W. Mellon Personally, Roy A. Young Personally, Edmund 
Platt Personallv, Adolph C. Miller, Personallv, 4/3/28. 

EDGAR C. SNYDER, 

XJ. S. Marshal in and for the Dist. of Columbia. 

By JOHN R. HAWKINS, 

Deputy U. S. Marshal. 

31 At Law. No. 751S7. 

Amended Joint and Several Return to Ride to Show Cause 
and Answer of Respondents to Petition. 

Filed May 23,1928. 

Now come Andrew W. Mellon, J. W. McIntosh, Roy A. 
Young, Edmund Platt, Alolph C. Miller, Charles S. Hamlin, 
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Edward H. Cunningham and George R. James, as members 
of the Federal Reserve Board, respondents in the above 
entitled cause, and by leave of the Court first had and ob¬ 
tained file their amended joint and several return to the 
Rule to Show Cause and their amended answer to the peti¬ 
tion, and for their joint and several Return to the Rule to 
Show Cause and Answer to the Petition, say: 

(1) Upon information and belief, respondents admit as 
true the allegations contained in paragraph 1 of the peti¬ 
tion. 

(2) Respondents admit as true the averments of para¬ 
graph 2 of the petition. 

(3) In response to paragraph 3 of said petition, respond¬ 
ents say that under date of November 12, 1927, the relators 
Apfel, Gibbons, Unger, Green, Sheldon and Susswein made 
an application to the Federal Reserve Board for the reser¬ 
vation of the title “United States Foreign Financing Cor¬ 
poration” for a period of thirty days but that the 

32 Federal Reserve Board of which respondents are 
members has never approved said application or said 
name and that said Board now refuses to approve said 
name for the said proposed corporation for the realson that 
the use of the words “United States” as a part of said title 
would be misleading to persons doing business with said 
corporation both in the United States and in foreign coun¬ 
tries. 

(4) In answer to paragraph 4 of said petition respond¬ 
ents say that, by letter dated November 12, 1927, Ormsbv 
McHarg submitted to the Federal Reserve Board articles 
of association and an organization certificate of a proposed 
corporation to be organied under Section 25 (a) of the Fed¬ 
eral Reserve Act under the title “United States ^Foreign 
Financing Corporation, ” which organization certificate and 
articles of association purported to be signed by Charles 
L. Apfel, B. A. Unger, Henry Green, Stephen B. Gibbons, 
Joseph Sheldon and Henry M. Susswein; that said papers 
were duly received by the Federal Reserve Barod and were 
filed and preserved in its offices, and are now preserved 
in its offices, but that same have never been approved by the 
Federal Reserve Board. Except as herein or hereinafter 
specifically admitted, the allegations of the fourth para¬ 
graph of said petition are denied. 
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(5) In response to paragraph 5 of the petition respond¬ 
ents admit that Charles L. Apfel was and now is a lawyer 
of good standing with offices at 522 Fifth Avenue, in the 
City of New York, and that he was engaged in the various 
enterprises detailed in said paragraph. Except as herein 
or hereinafter admitted, the allegations of paragraph 5 of 
the petition are denied on information and belief. 

(6) In response to paragraph G of the petition respond¬ 
ents admit that relator Bertrand A. Unger is President and 
Treasurer of the Bertrand A. Unger Company, Inc., 49 "Wall 
Street, Yew York City, which was organized in November, 
192G and which specializes in the business of dealing as 
broker in foreign exchange representing Austrian and Hun¬ 
garian banks. Except as herein or hereinafter admitted, 
the allegations of paragraph G of the petition are denied on 

information and belief. 

33 (7) In response to paragraph 7 of the petition re¬ 

spondents admit that the relator Henry Green main¬ 
tained and does now maintain offices at 25 Broad Street in 
the City of New York, where he was and is now engaged in 
foreign trade and shipping, and where he has been so en¬ 
gaged for ten years. Except as herein or hereinafter ad¬ 
mitted, the allegations of paragraph 7 of the petition are 
denied on information and belief. 

(8) Respondents admit that relators are reputable men, 
but, except to the extent hereinbefore or hereinafter ad¬ 
mitted, deny that they are financially responsible or ex¬ 
perienced in foreign trade. 

(9) Respondents admit that, on or about the 12th day of 
November, 1927, the relators Apfel, Unger, Gibbons, Green, 
Sheldon and Susswein caused the said articles of associa¬ 
tion and organization certificate to be forwarded to the 
Federal Reserve Board to be filed and preserved in the of¬ 
fice of the said Board and requested at the same time that 
the said articles of association and said organization cer¬ 
tificate be approved by the said Board; that respondents 
were then and are now members of said Federal Reserve 
Board; and that the Federal Reserve Board is charged with 
the duty under the law to file and preserve said articles of 
association and said organization certificate. Respondents 
denv that they or the Federal Reserve Board were then, or 
have been at any time, or are now charged under the law 
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with the duty to approve? said organization certificate and 
articles of association or to issue a preliminaryj permit to 
said organizers to begin business under the name of 
“United States Foreign Financing Corporationor under 
any other name, except in the discretion of the Federal Re¬ 
serve Board as provided by law; and say that the law vests 
the Federal Reserve Board and respondents asj members 
thereof with discretionary authority to approve;or refuse 
to approve such articles of association and organization cer¬ 
tificate and to issue or refuse io issue a preliminary permit 
to commence business as a corporation organized under 
Section 25(a) of the Federal Reserve Act. 

(10) Respondents admit that said articles of association 
and organization certificate are in proper legal (form and 
that the printed copies of blank forms of articles of associa¬ 
tion and organization certificate designated as Fed- 

34 oral Reserve Board Forms 151 and 152 attached to 
the petition and marked “Exhibits A and B” are the 
official forms of the Federal Reserve Board and were fur¬ 
nished' to one Ormsbv McHarg who purported to repre¬ 
sent the relators herein. Respondents deny thai said ar¬ 
ticles of association and organization certificate were 
drafted under the advice and direction of the legal staff of 
the Federal Reserve Board and that prior to their execution 
they were approved by said legal staff but say that the said 
Ormsbv McHarg conferred with the General Counsel and 
Assistant Counsel of the Federal Reserve Board j with ref¬ 
erence to the forms of said papers and that they did advise 
said McHarg that such papers were in proper legal form. 
Except as specifically admitted herein, the allegations of 
paragraph 10 of the petition are denied. 

(11) The allegations contained in paragraph ill of the 
petition are admitted. 

(12) Respondents deny that they or the Federal Reserve 
Board refused or neglected to file or preserve said articles 
of association and said organization certificate in! the office 
of the Federal Reserve Board but say on the contrary that 
said articles of association and said organization certifi¬ 
cate were filed and preserved and are now being preserved 
in the office of the Federal Reserve Board. Respondents 
say that said Federal Reserve Board, by proper official ac- 
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tion and in the proper exercise cf the discretion vested in 
it and in the respondents as members of the Federal Re¬ 
serve Board by Jaw, voted not to approve said articles of 
association and organization certificate and voted not to 

'w' 

issue a preliminary permit to begin business and that said 
Board and respondents as members thereof still refuse to 
approve said articles of association and organization cer¬ 
tificate and still refuse to issue a preliminary permit for 
such proposed corporation to commence business. Respond¬ 
ents deny that such action was or is wrongful, unlawful, or 
in disobedience of their duty or of the duty of the Federal 
Reserve Board. Respondents admit that the Secretary of 
the Federal Reserve Board, pursuant to an order of 

35 said Board addressed and mailed to Ormsbv Me- 
Harg the letter quoted in paragraph 12 of the peti¬ 
tion. 

(13) "While denying the relevancy or materiality of the 
allegations in the 13th paragraph of the petition contained, 
respondents admit that the said Ormsby MeHarg on behalf 
of the relators, appeared before the Federal Reserve Board 
and protested the making of the order set forth in para¬ 
graph 12 of the petition, and demanded that the said order 
be revoked, which demand was by the said Board refused. 

(14) In response to paragraph 14 of the petition respond¬ 
ents, while denying the materiality of the same, admit that 
said Ormsby MeHarg demanded of the Governor of the 
Federal Reserve Board permission to examine the records 
of the Board pertaining to the said application, and admit 
that this demand was refused. Respondents say that it 
has been their custom and that they regard it as their duty 
under the law to preserve the records of the Board from 
public examination and scrutiny for the reason, among 
others, that many of the matters therein contained are 
necessarily of a confidential and privileged character, and 
respondents say that to permit examination of such records 
would not be compatible with the public interest. Respond¬ 
ents say that on the request of said MeHarg they reopened 
the said matter to permit said MeHarg to file substitute 
papers and additional information. Said MeHarg was fur¬ 
ther advised that the Board had no objection to the form 
and legal sufficiency of the said articles of association and 
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organization certificate, and that said McHargj was advised 
that the Board’s action was not intended tp reflect dis¬ 
credit upon the personal character of the organizers, and 
said respondents further advised the said McHarg that it 
was the opinion of the Board that it would not be compati¬ 
ble with public interest to approve said articles of associa¬ 
tion and organization certificate or to issue a preliminary 
permit to said organization to commence business. Except 
as herein specifically admitted, the allegations of para¬ 
graph 14 of the petition are denied. j 
36 (15) In response to paragraph 15 of;the petition, 

respondents say that said McHarg stated orally to 
the Governor, Secretary and General Counsel of said Fed¬ 
eral Reserve Board that, in his opinion, the Board’s action 
in not approving the said articles of association and or¬ 
ganization certificate, and in not issuing said; preliminary 
permit to commence business, was contrary to law and con¬ 
trary to the Regulations of the Federal Reserve Board, 
and that, in his opinion, the said Board was without author¬ 
ity in law or otherwise to inquire into the question of the 
experience of the organizers of such a corporation in the 
business of foreign trade. Except as herein specifically ad¬ 
mitted, the allegations in paragraph 15 of the; petition are 
denied. 

(16) Saving the question of the materiality and rele¬ 
vancy thereof, respondents admit the allegation of the 16th 
paragraph of the petition. 

(17) Respondents admit that relators Apfel, Unger and 
Green filed with the said Federal Reserve Board written 
statements setting forth the experience claimed by them 
to have been had in foreign trade, and that relators Apfel, 
Unger, Green, Sheldon, Susswein and Gibbons caused the 
substitute articles of association and substitute organiza¬ 
tion certificate filed with the Board to be executed by Milo 
Ogden Frank and Edmund J. Horwath. Respondents ad¬ 
mit that relators Frank and Horwath are men of high per¬ 
sonal and financial standing but deny that they are men of 
broad experience in foreign trade. Respondents admit that 
the substitute articles of association and said substitute or¬ 
ganization certificate, Exhibits C and D attached to the peti¬ 
tion, except for certain typographical errors, are in form 
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and substance substantially identical with the articles of 
association and organization certificate referred to in para¬ 
graph 9 of the petition, with the exceptions as to differences 
alleged in paragraph 17 of the petition. Except as herein 
specifically admitted, the allegations of paragraph 17 of the 
petition are denied on information and belief. 

(18) In response to paragraph 18 of the petition, re¬ 
spondents say, on information and belief, that at the 

37 time relator Milo Ogden Frank executed the articles 
of association and organization certificate above re¬ 
ferred to he was and is now Vice President and General 
Manager of Steinhardt and Kelly, Inc., a corporation with 
offices in Xew York City engaged in the produce business; 
and that the business of said corporation is largely domes¬ 
tic, but it also exports apples, fruits and other produce, and 
does some importing. Except as herein specifically ad¬ 
mitted the allegations contained in paragraph 18 of the peti¬ 
tion are denied on information and belief. 

(19) In response to paragraph 19 of the petition, re¬ 
spondents say, on information and belief, that I'elator Ed¬ 
mund J. Horwath, at the time he executed the articles of 
association and organization certificate above referred to, 
was and is now a director in certain corporations trans¬ 
acting business in Xew York City and a member of the firm 
of Horwath and Horwath, a partnership engaged in the 
business of accountants and auditors, specializing in hotel 
accounting, installation of accounting system, etc.; that said 
firm bears an excellent reputation; that said Horwath is 
Treasurer of the Titania Trading Corporation, a corpora¬ 
tion engaged in importing and exporting carbon papers and 
similar commodities; and that said Horwath is a member 
of the Executive Committee of the Savarius, Inc., a cor¬ 
poration operating several restaurants in Xew York City. 
Except as herein specifically admitted, the allegations of 
paragraph 19 of the petition are denied on information and 
belief. 

(20) In response to paragraph 20 of the petition respond¬ 
ents admit that, on or about January 27, 1928, the relators 
filed with the Federal Reserve Board substitute articles of 
association and a substitute organization certificate which, 
except for certain typographical errors, are in substan- 
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tially the form atached to the petition and marked Exhibits 
“C” and “D”, and requested that said articles of associa¬ 
tion and said organization certificate be approved by the 
Federal Reserve Board. Respondents admit that it was 
their duty to file and preserve said articles of asso- 
38 ciation and the said organization certificate, but the 
respondents say that the Federal Reserve Board and 
respondents as members thereof are under no legal duty 
to approve said articles of association or said organization 
certificate or to issue a preliminary permit to Commence 
business to the said proposed “United States! Foreign 
financing Corporation”, but say that the approval of said 
papers and the issuance of such permits was and |is a mat¬ 
ter within the discretion of said Board as provided by law, 
and that said Board did then and there exercise ijts discre¬ 
tion in the premises and that its actions are not subject to 
review in the Court. 

(21) In response to paragraph 21 of the petition, re¬ 
spondents say that the said substitute articles of association 
and said substitute organization certificate were not drafted 
and approved on the advice and under the direction of the 
legal stafifi of the Federal Reserve Board but were in sub¬ 
stantially the same form as the original articles of associa¬ 
tion and organization certificate which had been examined 
by the legal staff of the Federal Reserve Board and found 
to be in proper legal form; and that said substitute articles 
of association and organization certificate are in such form 
as to comply substantially with the requirements and prac¬ 
tice of the Federal Reserve Board as to form. Except as 
herein specifically admitted, the allegations of paragraph 
21 of the petition are denied. 

(22) In response to paragraph 22 of the petition |respond- 
ents say that, except for certain typographical errors, the 
letter quoted therein is a substantially accurate c|opy of a 
letter which, by order of said Federal Reserve Board, was 
addressed and mailed to said Ormsby McHarg under date 
of February 2, 1928, by Walter L. Eddy, Secretary of the 
Federal Reserve Board. 

(23) The allegations of Paragraph 23 of the petition are 
admitted, except that the section of the Regulations of the 
Federal Reserve Board therein referred to is quoted in 
paragraph 11, instead of paragraph 15 of the petition. 
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39 (24) In response to paragraph 24 of the petition 
respondents deny that they refused and neglected to 

file and preserve said articles of association and said or¬ 
ganization certificates, and say that the Federal Reserve 
Board did file articles of association and said organization 
certificates in its office and is now preserving said articles 
of association and said organization certificates in its office. 
Respondents say that the said Federal Reserve Board de¬ 
cided not to approve the said articles of association and 
said organization certificate and not to issue to commence 
business, and that it still refuses to do so. Respondents 
say that their action in such refusal was taken by them in 
the exercise of the discretion vested in them by law, and 
that in all things they acted under authority of law and in 
the exercise of the powers so given them. Respondents ad¬ 
mit that, with the exception of certain typographical errors, 
including substitution of the word “organization” for the 
word “organizers” in the 12th line thereof, the letter 
quoted in paragraph 24 of the petition is an accurate copy 
of a letter addressed and mailed to said Ormsby McHarg 
on March 7, 1928, by Walter L. Eddy, Secretary of the 
Federal Reserve Board, pursuant to an order of said 
Board, Except as herein specifically admitted, the allega¬ 
tions or paragraph 24 of the petition are denied. 

(25) In response to paragraph 25 of the petition re¬ 
spondents say that the action of said Federal Reserve 
Board and of respondents as members thereof in not ap¬ 
proving said articles of association and organization cer¬ 
tificate and in not issuing a preliminary permit to com¬ 
mence business was taken after due investigation and care¬ 
ful consideration and in the lawful and proper exercise of 
a discretion vested by law in said Board and in respond¬ 
ents as members thereof; that such action is final and con¬ 
clusive. and is not subject to review by a court; and that 
relators are not entitled to relief by this court and a writ 
of mandamus should not issue. In response to further al¬ 
legations of paragraph 25 of the petition, respondents say 

that they consist of conclusions of law, but that in so 

40 far as alleged matters of fact are contained therein, 
they deny said allegations. 

(26) Respondents deny each and every allegation of 
fact contained in the petition, except those allegations 
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which, respondents have specifically admitted in this 
answer, and except those allegations as to which respond¬ 
ents have stated in this answer that they are without knowl¬ 
edge or information. 

(27) And now, having fully answered relators’ petition, 
respondents show to the court, by way or further defense, 
as follows: 

(A) That corporations organized under Sections 25(a) 
of the Federal Reserve Act, including corporations Such as 
the proposed “United States Foreign Financing Corpora¬ 
tion” are empowered by law to engage extensively in the 
business of international and foreign banking and in other 
international and foreign financial operations; that said 
business includes the issuance of bankers’ acceptances 
which are generally recognized as one of the most import¬ 
ant means of financing foreign trade and as credit instru¬ 
ments of a highly liquid and desirable character, which are 
bought as investments by banks, savings banks, business 
corporations and individual investors on the faith of the 
credit of the banks issuing- them; that the Federal Reserve 
Board and the Federal reserve banks, pursuant to tjhe acts 
of Congress and pursuant to the policy of the Government 
of the United States, have for the past ten years done 
everything in their power to encourage the use of bankers’ 
acceptances as credit instruments in the United States and 
in dealings between the United States and foreign countries 
and to encourage the building up of an open market for 
bankers’ acceptances in this country and to encourage 
banks to purchase bankers’ acceptances as a secondary 
reserve designed to protect their solvency; that the issu¬ 
ance of bankers’ acceptance by banks or corporations en¬ 
gaged in the banking business which are not properly man¬ 
aged and are not of the highest financial repute would en¬ 
danger the safety and reputation of American bankers ’ ac¬ 
ceptances in general, would endanger the solvency of banks 
which have purchased them as secondary reserves, would 
result in large losses to others who have invested in such 
acceptances, and would be greatly detrimental to the 
41 public interest; that such corporations are further 
authorized to issue debentures for sale to the gen¬ 
eral public upon the security of evidence of indebtedness 
which they have acquired in making loans for the purpose 
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of financing foreign trade; tliat such debentures may be 
sold to the public and may be purchased by the public in 
reliance upon the fact that such corporations are organ¬ 
ized under Section 25(a) of the Federal Reserve Act, that 
their articles of association and organization certificate 
must be approved by the Federal Reserve Board, and that 
such corporations are under the supervision of said Federal 
Reserve Board; that such corporations usually advertise 
that they are chartered by the Federal Reserve Board, are 
subject to examination by the Federal Reserve Board, and 
are under the supervision of the Federal Reserve Board; 
that the issuance of such debentures by corporations of 
unsound financial standing or which are improperly or in¬ 
competently managed would be calculated to result in large 
losses to investors; that to permit such corporations to be 
organized without the approval of the Federal Reserve 
Board, to be granted or withheld in the discretion of said 
Board, would be misleading to the public and detrimental to 
the public interest; that such corporations are further au¬ 
thorized to receive deposits generally outside of the United 
States and to receive such deposits within the United 
States as may be incidental to their foreign business and 
if they are permitted to be organized without proper fin¬ 
ancial stability and without .expert management, their op¬ 
erations may result in large losses to innocent depositors. 

(B) That the Federal Reserve Board as a board, and the 
respondents as members thereof, deem it their duty care¬ 
fully to inquire into the qualifications of the organizers of 
such proposed corporations and to refuse to approve the 
articles of association and organization certificates of such 
proposed corporations and to issue a permit for such pro¬ 
posed corporations to do business, unless after investiga¬ 
tion, said Board is of the opinion that the financial respon¬ 
sibility, experience, training, and other qualifications of the 
organizers of such proposed corporations are such as may 
reasonably be calculated to hold promise of the financial 
soundness, reliable and competent management, and proper 
and successful operation of such proposed corpora¬ 
tion. 

42 (C) That the Federal Reserve Board, and the re¬ 

spondents as members thereof, upon the filing of the 
articles of association and organization certificates by the 
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relators hereinabove referred to, caused careful and im¬ 
partial investigation to be made by the Federal Reserve 
Agent at the Federal Reserve Bank of New York,; who was 
and is by law charged with the duty of maintaining on the 
premises of the Federal Reserve Bank of New York a local 
office of the Federal Reserve Board and acting as the of¬ 
ficial representative of the Federal Reserve Board in New 
York; that said Board also caused an investigation to be 
made by J. F. Herson, Chief Federal Reserve Examiner, and 
that said Board made inquiries at the Office of Comptroller 
of the Currency; that through such investigations and in¬ 
quiries the Federal Reserve Board and respondents as 
members thereof obtained from reliable and well informed 
sources information pertaining to the reputation, financial 
standing, business experience, reliability, competency and 
other qualifications of the relators as organizers of said 
proposed “United States Foreign Financing Corpora¬ 
tion”; that, after a careful and impartial consideration of 
the information supplied by the relators, together; with the 
information received as a result of these investigations, and 
as a result of written reports submitted to said; Federal 
Reserve Board by the said Federal Reserve Agent at the 
Federal Reserve Bank of New York, and by said Chief Fed¬ 
eral Reserve Examiner, and on the basis of further infor¬ 
mation received orally from said Federal Reserve Agent, 
said Federal Reserve Examiner and from the Office of the 
Comptroller of the Currency, said Federal Reserve Board 
and respondents as members thereof, found that relators do 
not possess the qualifications reasonably necessary to assure 
the financial soundness,reliable and competent management, 
or the proper or successful operations of a corporation or¬ 
ganized under Section 25(a) of the Federal Reserve Act to 
engage in the highly technical activities of international 
or foreign banking or other international or foreign finan¬ 
cial operations and that it would be detrimental to the 
public interest to approve such articles of; associa- 
43 tion and organization certificate and to issue a pre¬ 
liminary permit for such proposed corporation to 
commence business; and that, therefore, the said Board 
refused to approve the articles of association and the or¬ 
ganization certificate and refused to issue a permit to said 
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proposed corporation to begin business. Respondents say 
that this determination by the Federal Reserve Board was 
unanimous; that it was adopted after impartial investiga¬ 
tion and full and impartial consideration of all the facts; 
and that respondents believed then and now believe that it 
would be contrary to public policy and contrary to the duty 
of respondents as public officers to approve said articles of 
association and said organization certificate or to issue a 
preliminary permit to the relators to begin business as a 
bod\' corporate. 

(D) That the Federal Reserve Board consists of eight 
members including the Secretary of the Treasury and the 
Comptroller of the Currency and six appointive members 
selected with regard to the financial, agricultural, industrial 
and commercial interests of the country; that the duties of 
the said Federal Reserve Board, in supervising the bank¬ 
ing and financial conditions of the United States require 
that they keep fully informed and in close touch with the 
financial, industrial and banking situations throughout the 
entire United States and also with the international and 
foreign financial relationships of the business interests of 
this country; that the Federal Reserve Board receives reg¬ 
ularly from the twelve Federal reserve banks located in 
all parts of the United States detailed reports of the finan¬ 
cial, industrial, agricultural and banking situations in 
each of said districts and that said reports reflect the gen¬ 
eral status of business and financial affairs throughout the 
entire country; that, pursuant to Section 12 of the Federal 
Reserve Act (IT. S. Code, Title 12, Sections 261 and 262), 
there was created a Federal Advisory Council charged with 
the statutory duty “ (1) to confer directly with the Federal 
Reserve Board on general business conditions; (2) to make 
oral or written representations concerning matters within 
the jurisdiction of said Board; (3) to call for informa- 
44 tion and to make recommendations with regard to dis¬ 
count rates, rediscount business, note issues, reserve 
conditions in the various districts, the purchase and sale of 
gold or securities by reserve banks, open-market operations 
by said banks, and the general affairs of the reserve bank¬ 
ing system”; that said Federal Advisory Council consists 
of 12 prominent bankers, representative of the twelve Fed¬ 
eral Reserve Districts; that, as required by law, said Fed- 
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eral Advisory Council meets in Washington axid confers 
with the Federal Reseiwe Board at least four times each 
year and reports to the Federal Reserve Board upon gen¬ 
eral business conditions and the general affairs of the Fed- 
eral Reserve System; that the Federal Reserve I?oard also 
has a large staff of economists and other experts constantly 
engaged in studying and keeping the said Board informed 
as to the banking, financial and economic conditions through¬ 
out the United States and throughout the entire world; and 
that the Federal Reserve Board is therefore more fully in¬ 
formed as to such changing conditions and the consequent 
probability of successfully operating such a corporation 
as relators propose to organize than any other body or 
organization. 

(E) That, since the passage of the Act of December 24, 
1919, known as the Edge Act, six groups of associates have 
filed articles of association and organization certificates 
with the Federal Reserve Board (including the present 
group); that said Board has approved five of said articles 
of association and has disapproved only the present one 
which is before the Court: that of the five corporations ap¬ 
proved by the Federal Reserve Board two never com¬ 
menced business because thev were unable to sell sufficient 
stock to qualify them to do business under this statute; 
that of the three corporations that qualified to do business 
two have been voluntarily liquidated because qf the im¬ 
possibility of successful operation, although they were as¬ 
sociated with very substantial financial institutions in this 
country and enjoyed the most expert and competent man¬ 
agement and control; that there is now only one such 
45 corporation in existence, which commenced business 
only about two years ago; that international or for¬ 
eign banking is a highly technical business and involves 
grave risks and a very small margin of profit if it is safely 
and conservatively conducted; that the danger of such oper¬ 
ations arises from the fact that risks and investnients of a 
speculative character may be undertaken because of the 
difficulty and impossibility of making a profit through 
sound and conservative banking practice; that there is no 
safeguard against such risks and speculation in the con¬ 
duct of international or foreign banking operations except 
the business judgment and integrity of those conducting 
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said business; and that the said Federal Reserve Board, 
equipped as it is with full knowledge of the hazards and 
difficulties to be met, and having made careful and impar¬ 
tial inquiry into the qualifications and experience of the 
relators, has decided as hereinbefore set forth that the re¬ 
lators are not possessed of such qualifications as to assure 
the proper, safe, or successful conduct of such business and, 
therefore, disapproved the articles of association and or¬ 
ganization certificate. 

(F) That the actual management and control of banking 
corporations generally and of foreign banking corporations 
of the kind proposed to be organized by the relators is 
vested in the boards of directors of such corporations; that, 
both by custom and by law, the directors of such corpora¬ 
tions are charged with responsibility for the proper and 
competent management and successful operation of such 
corporations and cannot relieve themselves of this respon¬ 
sibility by employing other persons to manage such cor¬ 
porations without the intelligent and competent supervis¬ 
ion of such directors ; that the Federal Reserve Board is 
charged by law with general supervision over the twelve 
Federal reserve banks and over the approximately 9,000 
member banks of the Federal Reserve System; that its 
principal duty in this respect is to maintain a sound finan¬ 
cial structure for the entire United States and to provide 
for a better supervision of banking in the United States; 

that, in pursuance of this duty it has made a study of 
46 the causes of bank failures and has had many op¬ 
portunities to observe bank failures and the causes 
of same; that, as a result of such study and of such obser¬ 
vations it has found that the most frequent cause of bank 
failures is incompetent management; that the insolvency of 
a bank not only results in injury and loss to the stock¬ 
holders and depositors of such bank but also is injurious to 
the general financial structure of the country; and that the 
mismanagement or failure of a banking corporation en¬ 
gaged in international and foreign banking would be in¬ 
jurious not only to the general banking structure in the 
United States but also to the reputation of American bank¬ 
ing institutions abroad. 

(G) That the common custom in the organization of 
banking corporations is that the organizers become the di- 
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rectors and officers thereof; that Federal and State officials, 
charged with responsibility in the premises, either by stat¬ 
ute or by established custom, judge of all such applications 
on the basis of the qualifications of the organizers!; that the 
articles of association filed by relators with thej Federal 
Reserve Board, a copy of which is attached to the petition 
as Exhibit ‘ * C, ” provide in part that: 

“Fifth. The Board of Directors shall consist of five (5) 
members. The first meeting of the stockholder^ for the 
election of directors shall be at 56 Wall Street, New York 
City, N. Y., Room =111, on the 17th day of November, 1927, 
or at such other place and time as the majority of the under¬ 
signed stockholders may direct. 

“The number of directors may be increased at any time 
by the affirmative vote of a majority of the directors at any 
regular meeting, upon thirty (30) days written notice to 
that effect addressed to each of the directors; and in such 
case the additional directors may be appointed at said 
meeting to hold office until their successors are respectively 
elected and qualified.” 

i 

that relators, as organizers, were at the time of the filing of 
such papers the only subscribers to the stock of the pro¬ 
posed corporation; that it is manifest from the above 
quoted provisions of the articles of association! that the 
relators intended, immediately upon incorporation and be¬ 
fore additional stock was sold, to elect from their 
47 own number the first board of directors (which con¬ 
sisted of only five directors) and to preserve to them¬ 
selves the power to determine the number of additional di¬ 
rectors to be elected and to elect such additional directors; 
so that the relators themselves, at least for the first year of 
the corporation’s existence, would control the board of di¬ 
rectors of the corporation and control the entire affairs of 
the corporation; that, relying upon the usual custom in the 
organization of banks as above described and relying upon 
this provision of the articles of association, the Federal Re¬ 
serve Board and respondents as members thereof judged 
the chances of competent, proper and successful manage¬ 
ment of the proposed corporation by the character, busi¬ 
ness experience, and other qualifications of the relators and 
upon such judgment reached the conclusion that it would 
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lie detrimental to the public interest to permit such corpora¬ 
tion to come into existence. 

But the respondents say that, if the relators are not to be 
the directors and officers of the proposed corporation, then 
the organization certificate filed with the Federal Reserve 
Board, a copy of which is attached to the petition as Ex¬ 
hibit “D,” discloses that the relators as organizers have 
subscribed to an aggregate only of 675 shares of the pre¬ 
ferred stock and 2.100 shares of the common stock, which 
amount of stock is less than two per cent of the total pro¬ 
posed capitalization of said corporation; that, on the basis 
of these facts disclosed both by representations on behalf 
of the relators as organizers and by the investigations of 
the Federal Reserve Board, it appears to the Federal Re¬ 
serve Board and to respondents as members thereof that 
said relators are primarily interested in the promotion of 
said corporation and the sale of its stock and not in the con¬ 
duct of the business of international or foreign banking. 

Thus, if the relators are in fact to be directors and officers 
of the proposed corporation, the Federal Reserve Board 
and respondents as members thereof, upon the information 
received by them, are of opinion that the relators 
4S lack the necessary business and financial qualifica¬ 
tions and experience, and if the relators are not to be 
the directors and officers of the corporation the real inter¬ 
est of the relators is merely to sell the stock of said pro¬ 
posed corporation and let its success depend upon the 
chance that among the purchasers of its stock there may 
happen to be men having the proper qualifications to con¬ 
duct successfully the business of international or foreign 
banking; that in either of the foregoing views as to the 
future management and control of said proposed corpora¬ 
tion and particularly in view of the lack of qualifications on 
the part of the relators as hereinbefore more specifically 
set forth the Federal Reserve Board and respondents as 
members thereof decided that it would be contrarv to the 
public interest to approve said articles of association and 
organization certificate and therefore refused and still re¬ 
fuse to approve the same. 

(H) That the action of said Board and of respondents as 
members thereof was taken only after careful and impar¬ 
tial investigation and careful and impartial consideration 
of all material facts, and of the law and of their duties and 
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powers thereunder, and that such action is final and con¬ 
clusive and is not subject to review by the courts. 

(I) That it is manifest upon the face of the petition that 
the actions of respondents complained of therein are lodged 
by statute in the discretion of the Federal Reserve Board 
and in the discretion of the respondents as members thereof 
and that this court has no jurisdiction to review the exer¬ 
cise of such discretion by the Federal Reserve Board or by 
respondents as members thereof. 

(J) That the facts and law of this case do not authorize 
the granting of a writ of mandamus, and the court should 

dismiss the petition with costs. 

49 Wherefore respondents pray that this petition be 
dismissed against them with their reasonable costs 

in this behalf expended. 

R. A. YOUNG. ! 

A. C. MILLER. 

C. S. HAMLIN. 

EDMUND PLATT. ! 

Joseph w. McIntosh. 

A. W. MELLON. 

E. H. CUNNINGHAM. 

GEO. R. JAMES. 

LEO A. ROYER, j 

United States District Attorney 
for the District of Columbia. 

NEWTON D. BAKER, j 

Attorney for Federal Reserve Board. 

WALTER WYATT, 

General Counsel, Federal Reserve Board. 

50 District of Columbia, ss: 

I, Roy A. Young, being first duly sworn, depose and 
say that I have read the foregoing answer by me subscribed 
and know the contents thereof and that the matters aiul 
things therein stated I verily believe to be true. 

R. A. YOUNG. 

I 

Subscribed and sworn to before me this 19th day of May, 
1928. | 

[notarial seal.] 0. E. FOULK, 

Notary Public'. D. C. 


My commission expires on July 15, 1930. 
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May 21, ’28. 

Let this Amended Return & Answer be filed forthwith. 

WENDELL P. STAFFORD, 

Justice. 


51 Demurrer to Amended Answer. 

Filed -Tun. 28, 1928. 

Now come the relators, Charles L. Apfel, Stephen B. 
Gibbons, Bertrand A. Unger, Joseph Sheldon, Henry Green, 
Henry M. Susswein, Edmund J. Horwath and Milo Ogden 
Frank, and say that the amended answer of the respond¬ 
ents, filed herein, is bad in substance. 

ORMSBY McHARG, 
VERNON E. WEST, 
Attorneys for Relators. 

Among the matters of law intended to be argued in sup¬ 
port of the foregoing demurrer are the following: 

1. That the answer of the respondents admits the rela¬ 
tors in making and filing the articles of association and the 
organization certificate set forth in the petition filed herein 
complied with all of the requirements of law necessary to 
entitle said association to become and be a body corporate 
under the provisions of the Act of Congress of December 
24, 1919 (41 Stats. L. 378) as amended (U. S. Code, Title 
XII, Sections 611-631). 

52 2. That the respondents in determining there were 
no objections to the form and legal sufficiency of the 

said articles of association and organization certificate ex¬ 
pended all of the discretion in them reposed by law, and the 
approving of said articles of association and organization 
certificate became and is a ministerial duty enforceable by 
writ of mandamus. 

3. That no discretion is reposed in the respondents by 
law to refuse to approve, for the reasons set forth by re¬ 
spondents in their answer, said articles of association and 
organization certificate. 

ORMSBY McHARG, 
VERNON E. WEST, 
Attorneys for Relators. 




49 


C. L. APFEL ET AL. VS. A. W. MELLON ET AL. 

53 Stipulation, June 7, 1928. 

Filed Jun. 28,1928. j 

On this seventh day of June, 1928, the parties to the above 
entitled cause stipulate as follows: 

(1) Since the hearing had in this cause, and the submis¬ 
sion of the case, the relators have submitted to the Federal 
Reserve Board the name “Foreign Financing Corpora¬ 
tion,” as a substitute for “United States Foreign Financing 
Corporation” as contained in the articles of association and 
organization certificate filed with the Federal Reserve 
Board; 

(2) The Federal Reserve Board has reserved and ap¬ 
proved the name “Foreign Financing Corporation”; 

(3) It is agreed by the parties hereto that this cause may 
proceed as if the name “Foreign Financing Corporation” 
had been originally applied for by relators and approved by 
respondents; 

(4) In all other respects the action of the parties as 
shown by the pleadings remains unchanged. 

ANDREW W. MELLON, 

j. w. McIntosh, 

ROY A. YOUNG, 

EDMUND PLATT, 

ADOLPH C. MILLER, 

CHARLES S. HAMLIN, ! 

EDWARD H. CUNNINGHAM, 
GEORGE R. JAMES, 

As Members of the Federal Reserve Board, Respondents. 

54 By LEO A. ROVER, 

NEWTON D. BAKER, 

WALTER WYATT, 

Attorneys for Respondents. 
CHARLES L. APFEL, 

STEPHEN B. GIBBONS, 

. BERTRAND A. UNGER, 

JOSEPH SHELDON, 

HENRY GREEN, 

HENRY M. SUSSWEIN, 


7—4837 
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EDMUND J. HORWATH, 

MILO OGDEN FRANK, 

Relators. 

By ORMSBY McHARG, 

W, 

VERNON E. WEST, 

Attorneys for Relators. 

55 Final Order. 


Filed Jun. 28,1928. 

*•••••* 


This cause coming on to be heard on the Petition, 
Amended Answer, Demurrer to Amended Answer, and the 
Stipulation of Counsel, and after submission to the Court, 
it is, by the Court, this 28th day of June, A. D. 1928, 

Ordered, that the demurrer to the Amended Answer be 
and the same hereby is overruled, and the relators in open 
Court electing to stand on their demurrer, it is, by the Court, 
Further ordered, adjudged, and decreed, that the rule to 
show cause be and the same hereby is discharged and the 
petition is and the same hereby is dismissed. 

From the above order the relators note an appeal to the 
Court of Appeals and the cost bond is fixed at one hundred 
dollars ($100), or, in lieu thereof, fiftv dollars in cash. 

WENDELL P.STAFFORD, 

Justice. 


No objection as to form. 
VERNON E. WEST, 

Attorney for Relators. 


Memorandum. 


July 19, 1928.—$50 deposited in lieu of bond. 

56 Assignments of Error. 

Filed Jul. 31, 1928. 

• **•*# • 

Now comes the relators-appellants, Charles L. Apfel, 
Stephen B. Gibbons, Bertrand A. Unger, Joseph Sheldon, 
Henry Green, Henry M. Susswein, Edmund J. Horwath and 
Milo Ogden Frank, and assign as error the following: 


I 


51 


C. L. APPEL ET AL. VS. A. W. MELLON EX AL. 

I 

1. That the Court erred in overruling relators’ demur¬ 
rer to the amended answer of respondents. 

2. That the Court erred in not sustaining relators’ de¬ 
murrer to the amended answer of respondents. 

3. That the Court erred in dismissing relators’ petition. 

4. That the Court erred in not issuing a writ of man¬ 
damus in accordance with the prayers of plaintiffs’ peti¬ 
tion as modified by the stipulation of counsel filed herein. 

5. That the Court erred in not holding that the respond¬ 

ents in determining there were no objections to fhe form 
and legal sufficiency of the articles of association .and or¬ 
ganization certificate referred to in the petition expended 
all of the discretion in them reposed by law, ancf that the 
approving of said articles of association and organization 
certificate was, and is, a ministerial duty enforceable by 
writ of mandamus. i' 

6. That the Court erred in not holding that there was no 
discretion reposed in the respondents by law to jrefuse to 
approve for the reasons set forth by respondents in their 
amended answer, the said articles of associatioh and or¬ 
ganization certificate. 

ORMSBY McHAEG, 
VERNON E. WE&T, 
Attorneys for Relators-Appellants. 
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Designation of Record. 


Filed Jul. 31, 1928. 


* * • • # # # 

J 

The Clerk of the Court will please prepare at fhe cost of 
relators-appellants a transcript of record in the above en¬ 
titled cause on appeal to the Court of Appeals of the Dis¬ 
trict of Columbia, and include therein the following: 

1. Petition for writ of mandamus. 

I 

2. Rule to show cause. 

3. Amended answer. j 

4. Demurrer to amended answer. 

5. Stipulation of counsel. 

6. Order of court overruling demurrer and dismissing 
petition and including notation of appeal and order fixing 
bond on appeal. 
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7. Notation of deposit of $50.00 cash in lieu of cost bond 
on appeal. 

8. Assignments of error. 

9. This designation. 

ORMSBY McHARG, 
VERNON E. WEST, 
Attorneys for Relators-Appellants. 

Service of copv acknowledged this 31st day of Julv, 
1928. 

LEO A. ROVER, 

G., 

United States Attorney. 

58 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 57, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 75187 at Law, wherein The United 
States ex rel. Charles L. Apfel et al. are Relators and An¬ 
drew W. Mellon, et al. as members of the Federal Reserve 
Boa-rd, are Respondents, as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 17th day of September, 1928. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Cleric. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4837. Charles L. Apfel et al., appellants, vs. Andrew 
W. Mellon, &c., et al. Court of Appeals, District of Co¬ 
lumbia. Filed Sep. 20, 1928. Henry W. Hodges, clerk. 

\ 


(3763) 




COURT OF APPEALS 
DISTRiCT OF COLUMBiA 
FILED 


— — JA fr io s - jcu 


(7 


IN THE 


Court of Appeals, ©strict of Coluffitna 


April Term, 1928. 


No. 4837. 


Charles L. Apfel, Stephen B. Gibbons, Bertrand A. 

Unger, et al., Appellants, 

vs. 

Andrew TV. Mellon, J. TV. McIntosh, Boy A. Young, 
et al., as Members of the Federal Reserve Board. 


BRIEF FOR APPELLANTS. 


Ormsby McHarg, 

Vernon E. West, 

Attorneys for Appellants. 


Press of Byron S. Adams, Washington, D. 0. 








INDEX. 



Subject Matter. 


Page 

Statement of the ease. j, 1 

Assignments of error .; 8 


Argument: 

I. Congress lias not undertaken to delegate t(j> 
the Board the discretion it has assumed to 

exercise. j 8 

II. The desirability of reposing in the respon¬ 
dents the discretion sought to be exercised 

by them in a matter for Congress.: 23 

III. The Act, if construed as contended for by 
respondents is unconstitutional. i 27 


CASES CITED. 

Bundy vs. U. S. ex rel. Darling, 25 App. D. C., 459 20 
Cincinnati etc. R. Co. vs. Commissioners, 1 Ohio 

St., 77 .,.! 30 

Cosner vs. Calusa, 58 Cal., 274, 277 . j 17 

Deutseh-Amerikanischer Volksfest-Verein, 200 Pa.: 

St., 143. i 22 

Field vs. Clark, 143 U. S., 649 .; 31 

Hampton & Co. vs. United States, 72 L. Ed., 448 29 
Hoover vs. Intercity Radio Co., 52 App. D. C., 339 25 

In re MacFarland, 30 App. D. C., 365. 27 

Interstate Commerce Comm. vs. Goodrich Transit! 

Co., 224 U. S., 194. 30 

Interstate Commerce Comm. vs. Cincinnati, 167 

U. S., 479 .'.I 15 

MacFarland vs. Miller, 18 App. D. C., 554. 21 

McCormick vs. Market National Bank, 165 U. S., 

538 .; 23 

McCulloch vs. Maryland, 4 Wheat., 316.9,27 

Morrill vs. Jones, 106 U. S., 466. 26 


j 

i 


















11 


Index Continued. 


Osborne vs. Bank of U. S., 9 Wheat., 738. 

Smith vs. Boyd, 101 N. Y., 472 . 

State vs. Chicago, etc., R. Co., 38 Minn., 281. 

State ex rel. vs. Taylor, 55 Ohio St., 61. 

United States vs. Standard Brewery, 251 U. S., 

210 .. 

U. S. ex rel. Beal vs. Cox, 14 App. D. C., 368. 

U. S. ex rel. West vs. Hitchcock, 19 App. D. C., 
333 

Wichita R. & L. Co. vs. Public Utilities Comm., 

260 U. S., 48. 

Work vs. U. S. ex rel. Mosier, 261 U. S., 352. 

Yick Wo vs. Hopkins, 118 U. S., 356. 

TEXT BOOKS CITED. 

American Historical Ass’n, Vol. 1, p. 274.10, 

Cook on Corporations, Sec. 1 (8th Ed.). 

Fletcher Encyclo. Corporations, Vol. 1, sec. 3_ 

Harvard Law Review, Vol. 2, p. Ill. 

Lieber’s Hermeneutics, Chap. VI., sec. VII. 

Taylor on Corporations (4th Ed.) Sec. 451. 


0> O <£> rH <M !>• rH CO O* <M HOHOiOH 

















IN THE 


Court of Appeals, ©tstrict of Columbia 

April Term, 1928. 


No. 4837. 


Charles L. Appel, Stephen B. Gibbons, Bertrand A. 

Unger, et al., Appellants, 

vs. 

Andrew W. Mellon, J. W. McIntosh, Boy A. YoXjng, 
et al., as Members of the Federal Reserve Board. 

BRIEF FOR APPELLANTS. 


STATEMENT OF THE CASE. 

This is a mandamus proceeding brought by appel¬ 
lants, relators below, to compel appellees, respondents 
below, as members of the Federal Reserve Board to 
approve the articles of association and organization 
certificate of a corporation to carry on the business of 
international or foreign banking, or other internatipnal 
or foreign financial operations, and to issue a prelim- 



inary permit to relators to begin business as a body 
corporate under the name of “United States Foreign 
Financing Corporation.” 

Respondents filed an amended answer (Rec. p. 30) to 
relators’ petition (Rec. p. 1). The amended answer 
having set forth that respondents disapproved of the 
name selected by relators for the corporation they de¬ 
sired to organize because of the use of the words 
“United States” therein, a stipulation was entered 
into between the parties reciting that relators had 
made application for the approval of the name “For¬ 
eign Financing Corporation” and agreeing that the 
case might proceed as if the latter “name had been 
originally applied for by relators and approved by 
respondents.” (Rec. p. 49.) Relators thereupon de¬ 
murred to the amended answer upon the ground, 
broadly stated, that the respondents, in determining 
there were no objections as to the form and sufficiency 
of the articles of association and organization certif¬ 
icate had expended all of the discretion reposed in 
them by law, and that the approving of said articles of 
association and organization certificate became a min¬ 
isterial duty. (Rec. p. 48.) The lower court, how¬ 
ever, overruled the demurrer, and entered an order 
dismissing the petition. (Rec. p. 50.) From this order 
relators appeal. 

The statute, under which the relators seek to incor¬ 
porate, is the Act of Congress of December 24, 1914 
(41 Stats. 378), commonly known as the “Edge Act,” 
as amended by the Act of February 27, 1921 (41 Stats. 
1145), and as further amended by the Act of June 14, 
1921 (42 Stats. 28). This Act brought into the Fed¬ 
eral Reserve Act by way of amendment a new section 
known as “25 (a).” It is a general incorporation 
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statute providing for the organization of corpora¬ 
tions for the purpose of engaging in international or 
foreign banking, or other international or foreign finan¬ 
cial operations, and will be found in its amended form 
in Sections 611 to 631, inclusive, Title XII, of the 
United States Code. 

Briefly stated, the statute provides for the organiza¬ 
tion of corporations for the purposes above set forth 
“by any number of natural persons, not less, in any 
case, than five.” Such persons shall enter into ar¬ 
ticles of association which shall specify in general 
terms the objects for which the association is fofmed 
and shall also execute an organization certificate which 
shall set out certain facts pertaining to the organiza¬ 
tion and conduct of the affairs of the proposed i cor¬ 
poration, as specified in the statute. 

It is further provided that no corporation shall be 
organized under the provisions of this statute with a 
capital stock of less than $2,000,000, one quarter of 
which must be paid in before the corporation may be 
authorized to begin business. The Act then sets fbrth 
that— i 

“Upon duly making and filing articles of asso¬ 
ciation and an organization certificate, and after 
the Federal Reserve Board has approved the same 
and issued a permit to begin business, the associa¬ 
tion shall become and be a body corporate. ’’ (Ital¬ 
ics supplied.) ! 

Section 5 of Regulation K of the Regulations of the 
Federal Reserve Board, Series of 1927 (and also Series 
of 1928), provides as follows (Rec. p. 6): j 

“After the articles of association and organiza¬ 
tion certificate have been made and filed with the 
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Federal Reserve Board, and after they have been 
approved by the Federal Reserve Board and a pre¬ 
liminary permit to begin business has been issued 
bv the Federal Reserve Board, the association 
shall become and be a body corporate, but none 
of its powers except such as are incidental and 
preliminary to its organization shall be exercised 
until it has been formally authorized by the Fed¬ 
eral Reserve Board by a final permit generally to 
commence business.” (Italics supplied.) 

It is to compel the approval of the articles of asso¬ 
ciation and organization certificate and the issuance of 
the preliminary permit provided for in the above 
quoted regulation, that this proceeding is brought. 

The facts alleged in the petition, as admitted by the 
answer, and the additional facts alleged in the answer 
are as follows: 

Certain of the relators, desiring to form a corpora¬ 
tion under the provisions of the general incorporation 
act above referred to, made a preliminary application 
to the Federal Reserve Board for the approval for such 
corporation of the name “United States Foreign Fi¬ 
nancing Corporation.” (Rec. p. 3.) As appears from 
the stipulation hereinbefore referred to, the name has 
been approved by respondents with the words “United 
States” omitted. 

On or about the 12th day of November, 1927, the re¬ 
lators, Apfel, Unger, Gibbons, Greene, Sheldon and 
Susswein, executed articles of incorporation and an or¬ 
ganization certificate in proper legal form, and caused 
the same to be forwarded to the Federal Reserve 
Board. (Rec. p. 3.) The Board, however, voted not 
to approve the proposed articles of association and or¬ 
ganization certificate, and on January 13,1928, advised 
the relators above-named, through their attorney, of 
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its decision. (Rec. p. 6.) Upon inquiry of the Board, 
these relators ascertained that such approval was jwith- 
held because the Board was not satisfied that the or¬ 
ganizers would be able to make a success of the pro¬ 
posed corporation. (Rec. p. 7.) While protesting the 
authority of the Board to disapprove the articles of 
association and organization certificate on such ground, 
these relators, in order to expedite the consideration of 
the case, consented to supply evidence of their expe¬ 
rience, and to supply the names of new men as addi¬ 
tional organizers. Thereafter, on or about the 27th 
day of January, 1928, substituted articles of associa¬ 
tion and a substituted organization certificate were 
filed, copies of which are annexed to the petition as 
Exhibits C and D (Rec. pp. 20-30), which contained 
the names of all of the signers of the original articles 
and certificate, together with the names of the relators, 
Frank and Horwath. The substituted articles of asso¬ 
ciation and the substituted organization certificate, as 
admitted by the answer, are in proper legal form and 
comply substantially with the requirements and 
practice of the Board. The relators also offered evi¬ 
dence of their experience in foreign trade. (Rec. p. 8.) 
The experience of the relators, as admitted by qr al¬ 
leged in the answer, is as follows: 

Relator Apfel is a lawyer in good standing in the 
City of New York; a director of the Long Beach Trust 
Company; a director of the Long Beach Savings and 
Loan Association of Long Beach; and was for ten years 
counsel for owners of steamship companies and a di¬ 
rector in a number of them, which said companies dur¬ 
ing relator’s connection with them were actively en¬ 
gaged in foreign trade, and relator actually advised 
and assisted them, and for a year actually managed 
the business of said enterprises. (Rec. pp. 3 and 32.) 
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Relator Unger is president and treasurer of Ber¬ 
trand A. Unger Company, which was organized in 
November, 1926, and which specializes in foreign ex¬ 
change representing Austrian and Hungarian banks. 
(Rec. pp. 4 and 32.) 

Relator Greene maintains offices in the City of New 
York, where he is engaged in foreign trade and ship¬ 
ping and has been so engaged for ten years. (Rec. pp. 
4 and 32.) 

Relator Frank is vice-president and general manager 
of Steinhardt and Kelly, Inc., of New York City, which 
firm, the answer admits, does some exporting and im¬ 
porting, although it alleges the business of the firm is 
largely domestic. (Rec. pp. 9 and 36.) 

Relator Horwath is a director in certain large cor¬ 
porations transacting business in New York City; he 
is the senior member of the firm of Horwath and Hor¬ 
wath, accountants and auditors, which firm the answer 
alleges bears an excellent reputation; he is treasurer of 
the Titinia Trading Corporation, engaged in importing 
and exporting carbon papers and similar commodities, 
and the general manager of Savarins, Incorporated, a 
company operating several restaurants in New York 
City. (Rec. pp. 9 and 36.) 

The answer further admits that relators Frank and 
Horwath are men of high personal and financial stand¬ 
ing and that all of the relators are reputable men. 
(Rec. pp. 32 and 35.) 

From the organization certificate it appears that 
relators have subscribed in the aggregate to $77,500 
of the stock of the proposed corporation. (Rec. p. 28.) 

The Federal Reserve Board on March 6, 1928, voted 
not to approve the proposed articles of association 
and organization certificate on the ground that— 
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“It appears to the Federal Reserve Board that 
the qualifications and business experience of the 
organizers of the proposed corporation named in 
the documents submitted on January 27, 1928, are 
not such as to hold promise of the successful con¬ 
duct of a corporation engaged in the highly tech¬ 
nical activities of those organized under Section 
25(a) of the Federal Reserve Act,” 

and on the following day advised the relators of its 
decision. (Rec. p. 12.) 

The additional averments of the answer are largely 
argumentative, but the position of the respondents in 
this case is summed up in paragraph B of theif an¬ 
swer (Rec. p. 40) as follows: 

“(B) That the Federal Reserve Board |as a 
board, and the respondents as members thereof, 
deem it their duty carefully to inquire into the 
qualifications of the organizers of such proposed 
corporations and to refuse to approve the articles 
of association and organization certificates of such 
proposed corporations and to issue a permit for 
such proposed corporations to do business, unless 
after investigation, said Board is of the opinion 
that the financial responsibility, experience, train¬ 
ing, and other qualifications of the organizers of 
such proposed corporations are such as may! rea¬ 
sonably be calculated to hold promise of the finan¬ 
cial soundness, reliable and competent manage¬ 
ment, and proper and successful operation of such 
proposed corporation.” 

The answer further alleges that the Board has caused 
a careful and impartial investigation to be made with 
regard to the previous business experience and quali¬ 
fications of the relators and is of the opinion that they 
do not possess the qualifications deemed necessary by 
the Board. (Rec. pp. 40 and 41.) 
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ASSIGNMENTS OF ERROR. 

“1. That the Court erred in overruling rela¬ 
tors’ demurrer to the amended answer of respon¬ 
dents. 

“2. That the Court erred in not sustaining re¬ 
lators’ demurrer to the amended answer of re¬ 
spondents. 

“3. That the Court erred in dismissing rela¬ 
tors’ petition. 

“4. That the Court erred in not issuing a writ 
of mandamus in accordance with the prayers of 
plaintiffs’ petition as modified by the stipulation 
of counsel filed herein. 

“5. That the Court erred in not holding that 
the respondents in determining there were no ob¬ 
jections to the form and legal sufficiency of the 
articles of association and organization certificate 
referred to in the petition expended all of the dis¬ 
cretion in them reposed by law, and that the ap¬ 
proving of said articles of association and or¬ 
ganization certificate was, and is, a ministerial 
dutv enforceable bv writ of mandamus. 

“6. That the Court erred in not holding that 
there was no discretion reposed in the respon¬ 
dents by law to refuse to approve for the reasons 
set forth by respondents in their amended answer, 
the said articles of association and organization 
certificate.” 

ARGUMENT. 

I. 

Congress Has Not Undertaken to Delegate to the Board 
the Discretion It Has Assumed to Exercise. 

It must be remembered at the outset that we are 
dealing with a general incorporation statute. 

“The very object of general laws is to establish 
general rules beforehand; for if we would attempt 
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to settle each case, according to the views, which, 
with the momentary interest, it might suggest, 
we would establish at once the most insufferable 
tyranny or anarchy.” 


Lieber’s Hermeneutics, Chap. VI, Sec. VII. 


It might not be amiss at this time to consider briefly 
the history of corporations and the reasons for the en¬ 
actment of general incorporation statutes. 

In order, clearly, to understand the successive stages 
of development of corporations in America, it is neces- 
sary to bear in mind that the corporate idea came to 
this continent stamped with the salient features of the 
English corporation of that time. These werej, first, 
that a corporation could be created only by the Will 
of Parliament or of the Crown; second, that this crea¬ 
tive act was similized by the granting of a charter of 
powers, and^ third, that at least in so far as the trading 
corporations were concerned, these charter rights and 
powers were exclusive and monopolistic in a high 
degree. 


2 Harvard Law Review, 111. 

In these circumstances there is little reason to 
wonder that there existed in Colonial America and 
afterwards a distrust for all corporations and hostili¬ 
ties towards all moves looking towards making their 
establishment possible in this country. 

This distrust is manifest in a refusal of the consti¬ 
tutional convention to confer upon Congress the power 
to create corporations. 


Osborne vs. Bank of U. S., 9 Wheat. (U. Si) 738. 
McCulloch vs. Maryland, 4 Wheat. (U. S.) 316, 
411. 
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The cloud of disfavor under which corporations la¬ 
bored in America was not dissipated until near the end 
of the eighteenth century. Chief among the causes for 
the changed popular attitude towards business corpo¬ 
rations that marked the opening of the nineteenth cen¬ 
tury was the elimination of their inherent monopolistic 
charter. This was accomplished primarily by an ex¬ 
tension to this class of corporations of the principle of 
free incorporation under general laws. 

The public jealousy of corporations which against 
Hamilton and Livingston could avail nothing in New 
York was felt, though not everywhere with equal force, 
throughout the union. It was not abated by the adop¬ 
tion of the Federal Constitution. There was but one 
thing that could effectually remove it. That was to 
remove the cause. To deprive the corporate franchise 
of the character of the special privilege and make its 
possession free for all. This was to be the next great 
step in the evolution of American combination of capi¬ 
tal for business purposes. The business corporations, 
however, could not wholly shake off the burden of 
popular suspicion until put upon a new footing by aid 
from an unexpected quarter. 

North Carolina in 1795 struck out into a new politi¬ 
cal field for herself and gave the modern world an 
object lesson in political science. For the first time 
since the beginning of the Roman Empire, a sovereign 
state offered incorporation for business purposes to 
any who desired it, freely and on equal terms. 

American Historical Ass’n Vol. 1, page 274. 

1 Cook on Corporations Sec. 1 (8th Ed.). 

The example thus set was soon imitated by other 
states, and the vast number of business corporations 
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formed under general laws that the nineteenth cehturv 
brought forth to change the face of the United States 
witnesses the wisdom of making freedom of incorpora¬ 
tion one of our fundamental political institutions; 

j 

Baldwin Amer. Historical Ass’n Vol. 1, p. 274. 

1 Fletcher Encyclo. Corps. Sec. 3. 

i 

The monopolistic character of corporations was 
eliminated by admitting the principle of free incorpora¬ 
tion under general laws. i 

1 Fletcher Encyclo. Corps. Sec. 3. 


In Taylor on corporations (4tli Ed) Sec. 451, where 
he considers the difference between the special charter 
and the charter secured under an enabling statute 
says: 

“An enabling statute, as well as a charter, 
proffers terms and facilities of action which are 
accepted by the corporators by filing their ar¬ 
ticles of association; only in the case of an enabl¬ 
ing statute the terms are offered to the citizens of 
the state at large, any sufficient number of whom 
may accept them and incorporate themselves by 
complying with them.” 


j 

Congress, by the general incorporation act ,here 
under discussion, has invited capital to organize cor¬ 
porations for the purposes set forth in the statute. If 
the respondents be held to be vested with the discre¬ 
tion they have sought to exercise, it necessarily fol¬ 
lows that if they determine no such corporation could 
be operated successfully, they would be empowered to 
refuse to approve all organization certificates, thus 
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nullifying and rendering inoperative the will of Con¬ 
gress. Such a power is inconsistent with our prin¬ 
ciples of government. 

“When we consider the nature and theory of 
our institutions of government, the principles upon 
which they are supposed to rest and review the 
history of their development we are constrained 
to conclude that they do not mean to leave room 
for play and action of purely personal and arbi¬ 
trary power * * 


Yick Wo vs. Hopkins, 118 U. S. 356. 

Had Congress intended to provide that all those 
connected with the management of the corporation 
should possess the broad experience deemed necessary 
by the Board, it would have required this qualifica¬ 
tion of the directors. The Act, unlike many general 
incorporation statutes, does not provide that the in¬ 
corporators, or persons named in the charter, shall 
conduct the business of the corporation for a given 
time, or until their successors be elected. It places 
the management of the corporation solely in the hands 
of directors to be elected or appointed by the corpora¬ 
tion, and the only qualification required by the Act of 
such directors is that thev shall be citizens of the 
United States. This qualification is not required of 
the incorporators. Therefore, it is apparent that Con¬ 
gress had in mind that the incorporators and the di¬ 
rectors might be different persons. 

The second paragraph of Section 5 of Regulation K 
of the Regulations of the Federal Reserve Board, Series 
of 1928, provides. 

“Before the Federal Reserve Board will issue 
its final permit to commence business, the presi- 
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dent or_cashier, together with at least three Of the 
directors, must certify (a) that each director 
elected is a citizen of the United States”; etc. 

Under this regulation there must be an election of 
a Boai'd of Directors before a final permit may be 
issued. The articles of association make no provision 
for the management of the affairs of the company:other 
than by a board of directors elected by the corpora¬ 
tion. Therefore, it is immaterial what qualifications 
the incorporators possess or do not possess, since there 
is no assurance that they will ever be upon the di¬ 
rectorate of the corporation, or, if elected thereto, how 
long they will remain there. Congress, having set 
forth one qualification for the directors, it must be as¬ 
sumed that it did not intend to require others. It is 
not customary to require of directors an experience 
in the class of business for the conduct of which the 
corporation is organized. As a general rule the direc¬ 
tors of banks, including National Banks, have no ex¬ 
perience in banking. Nor is it unusual for the presi¬ 
dent of a bank to be without previous experience in 
such a business. The technical affairs of a bank usually 
are under the control and management of a cashier 
and similar officers who are not members of the Board 
of Directors. If the Board of Directors possesses suf¬ 
ficient judgment to appoint to these positions men who 
are skilled and experienced in the conduct of banking 
affairs, the corporation will be a success irrespective 
of the lack of technical knowledge on the part of the 
president and directors. 

Congress has safeguarded the public by providing 
that after the company comes into existence, all: of its 
powers, which are detailed in the Act, shall be “under 
such rules and regulations as the Federal Reserve 
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Board may prescribe.” (Sec. 615, Title XII, United 
States Code.) 

In the answer, stress is laid upon the provisions of 
the statute giving to the corporations organized there¬ 
under authority to issue acceptances, debentures and 
other securities to be sold to the public. But this 
power is not unlimited. With respect to acceptances, 
the Act provides that the power of the corporation to 
accept bills or drafts drawn upon it shall be “subject 
to such limitations and restrictions as the Federal 
Reserve Board may impose.” Debentures, bonds and 
promissory notes may be issued only “under such gen¬ 
eral conditions as to securitv and such limitations as 

•/ 

the Federal Reserve Board may prescribe.” 

It will be noted, however, that with respect to the 
supervision of the affairs of a corporation, Congress 
has limited the power of the Federal Reserve Board 
to the promulgation of general rules and regulations, 
and has not vested in the Board a discretion to be 
applied as the Board might see fit to each individual 
case. With respect to the creation of the corporation, 
the Act does not give to the Board any power to make 
rules or regulations. This, the Board says, instead of 
limiting its discretion in the matter, enlarges it, and in 
determining whether it shall approve the articles of 
association and organization certificate, it is bound 
neither by any provision of the law nor by any rule or 
regulation to be promulgated by it, but such approval 
may be granted or withheld for any reason it, in its 
discretion, may deem sufficient in each case presented. 

If this be true, how could the organizers of any cor¬ 
poration under this Act know what requirements they 
are to meet? We are told in the answer that the Board 
has determined that the organizers must “have finan- 
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cial responsibility, experience, training, and other qual¬ 
ifications,” reasonably calculated to hold promise of 
the successful operation of the proposed corporation. 
What it regards as sufficient financial responsibility, 
experience and training, we do not know and cannot 
tell. Further, even if it be possible to meet the require¬ 
ments of the Board as to these qualifications, what 
“other qualifications” the Board might demand as a 
condition precedent to its approval cannot be antici¬ 
pated. | 

It is interesting to note that under Section 601 of 
Title XII, United States Code, providing that the Na¬ 
tional banks may file applications with the Federal Re¬ 
serve Board for permission to establish branches in 
foreign countries or to invest in the stock of companies 
engaged in international or foreign banking, it is pro¬ 
vided— 

* ‘ The Federal Reserve Board shall have power 
to approve or to reject such application in whole 
or in part, if for any reason the granting of such 
application is deemed inexpedient.” 

This law was upon the statute books prior to the 
enactment of the statute here involved. If Congress 
intended to give to the Federal Reserve Board in the 
later law the same broad discretion which it had 
granted to it in the earlier, why did it not say so? 

In the case of Interstate Commerce Commission v. 
Cincinnati, 167 U. S. 479; 42 L. Ed. 243, the question 
presented was whether the statute there under consid¬ 
eration granted to the Interstate Commerce Commis¬ 
sion authority to prescribe rates. In holding that it 
did not, the court said: 
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“That Congress has transferred such a power 
to any administrative body is not to be presumed 
or implied from any doubtful and uncertain lan¬ 
guage. The y-ords and phrases efficacious to make 
such a delegation of power are well understood and 
have been frequently used, and if Congress had in¬ 
tended to grant such a power to the Interstate 
Commerce Commission it cannot be doubted that 
it would have used language open to no miscon¬ 
struction, but clear and direct.” 

From a reference to the statute here involved, it will 
be seen that Congress has provided in detail what shall 
be done before an association may be incorporated un¬ 
der its provisions. The only qualification, however, 
required of incorporators is that they shall be natural 
persons and not less than five in number. With the 
exception of the right to approve the name of such cor¬ 
poration, all of the discretion reposed by the Act in 
the Federal Reserve Board will be found in the follow¬ 
ing language (Sec. 614; Title XII): 

“Upon duly making and filing articles of asso¬ 
ciation and an organization certificate, and after 
the Federal Reserve Board has approved the same 
and issued a permit to begin business, the associa¬ 
tion shall become and be a body corporate.” 
(Italics supplied.) 

The discretion of the Board is limited to approving 
“the same.” 

“The words ‘the same’ as used in a contract, 
statute, etc., are relative and imply a known ante¬ 
cedent. They assume that the instrument re¬ 
ferred to has been in some manner already identi¬ 
fied.” Smith vs. Boyd, 101 N. Y. 472, 476. 
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The words “the same” used in the statute before us 
can only refer to the articles of association and the 
organization certificate. There is no authority in the 
Act for the disapproval of the qualifications of the in¬ 
corporators. Had Congress intended to grant by these 
words the broad discretion, for which the Board now 
contends, why did it deem it necessary in Section; 613, 
Title XII, to provide that the name of the corporation 
“shall be subject to the approval of the Federal Re¬ 
serve Board”? 

If the Board has the authority to grant or withhold 
its approval in its discretion in any case, it necessarily 
follows that it would be authorized to disapprove the 
articles of association and organization certificate be¬ 
cause of objection to the name, and no additional 
power was necessary. 

We submit that the only discretion reposed ini the 
Federal Reserve Board is to determine, first, whether 
the name assumed by the corporation is a proper one; 
and, second, whether the articles of association | and 
organization certificate meet the requirements of the 
statute. When the Board has determined these facts 

i 

in favor of the corporation, as it has in this case, its 
discretion is expended and the duty of approving the 
articles of association and organization certificate be¬ 
comes a mere ministerial duty enforceable by writ of 
mandamus. ! 


* 1 The word £ approve ’ is to be considered in con¬ 
nection with the action to which it is related^ It 
does not ex vi termini necessarily import the ex¬ 
ercise of discretion.” Cosner vs. Calusa, 58 Cal. 
274, 277. 
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The case of United States, ex rel West v. Hitchcock, 
19 App. D. C. 333, we submit, is decisive of the case 
at bar. 

That was a mandamus proceeding to compel the 
Secretary of the Interior to approve the selection by 
an Indian of a certain tract of land in the Wichita 
Reservation. The law there involved provided that 
each member of a certain tribe of Indians should have 
the right to select an allotment of land in the reserva¬ 
tion, and that when the allotments should— 

“have been selected and taken as aforesaid, and 
approved by the Secretary of the Interior,” 

the titles thereto should be held in trust for the allot¬ 
tees. The Secretary refused to approve the selection 
made by the relator. 

The defense of the Secretary was stated by the court 
as follows— 

“The sole defense interposed by the appellee to 
the relator’s right in the premises is the proposi¬ 
tion that the cause is one wherein the Secretary 
of the Interior was required to exercise judgment 
and discretion, that the control of Indian affairs 
is a political function vested by Congress in the 
Executive branch of Government, that the power 
to approve in this instance involved the power to 
disapprove, that this necessarily implies the exer¬ 
cise of judgment, that the refusal of the Secretary 
to approve the allotment amounts to a disapproval 
and rejection of it, and that any attempt to control 
his judgment therein would be an exercise of ap¬ 
pellate power which is not given to the courts.” 

In holding that the defense of the Secretary could 
not be sustained, the court said— 
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“It is not to be denied that, in the administra¬ 
tion of the law the provisions of which it is sought 
here to enforce, a certain amount of discretion is 
reposed in the Secretary of the Interior abd the 
officers of the land office under his control. But 
that discretion has been expended. It is conceded 
by the pleadings in this case that the relator has 
done everything required by the statute to be done 
by him; that he is a proper person to receive the 
allotment which he seeks; that his selection of land 
is right and proper; that such selection infringes 
no other right, and that there is no reason what¬ 
ever why his selection should not be approved. 
We may infer, of course, that there is some secret 
reason for disapproval not disclosed in the rec¬ 
ord ; but if such secret reason there be, the courts 
can take no cognizance of it. The only ground 
whatever of objection set up to the writ is^ that 
the case is one involving the exercise of judgment 
and discretion on the part of the Secretary. But 
the plain answer to this argument is that the judg¬ 
ment and discretion have been exercised, and that 
the only thing which now remains to be dope is 
the final expression of that judgment, as ih the 
case of Butterworth v. Hoe, supra, by the execu¬ 
tion and delivery of a certificate of approval, 
which, in contemplation of law, is a purely ihinis- 
terial duty. 

“It is not sought to control the judgment cjf the 
Secretary in any matter calling for the exercise of 
judgment. It was for him to determine whether 
the relator was within the category of persons en¬ 
titled to an allotment of land, whether the;land 
selected was of the kind which the relator was en¬ 
titled to select, whether it interfered with the 
rights of any other persons, and all other prelimi¬ 
nary matters going to the validity or invalidity of 
the relator’s action. But it is admitted by the 
pleadings that all this was done, and that no ques¬ 
tion whatever in that regard remains to be deter- 
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mined; and the legal interpretation of the action 
of the department is that, although the relator has 
been adjudged to be entitled to receive his allot¬ 
ment, approval is arbitrarily withheld and no 
cause whatever is assigned for the refusal—not 
even a plausible, although insufficient cause, as in 
the case of Butterworth v. Hoe. 

“Now, if in the case of an appeal bond, it were 
admitted that the bond were regular and sufficient 
in every respect and that the sureties were satis¬ 
factory, and the sole ground for withholding re¬ 
fusal was that the judge had the power to approve 
or disapprove, and therefore an exercise of dis¬ 
cretion in the matter, we apprehend that he could 
be required by mandamus to give his approval. 
And we find no greater amount of discretion in¬ 
volved in the duty which is sought to be enforced 
here. 

“The history of adjudication on the subject of 
mandamus is sufficient to show that the courts 
should be cautious not to interfere with the inde¬ 
pendent freedom of action guaranteed by the Con¬ 
stitution and the laws to the executive officers of 
government ; but it is also sufficient to show that 
the writ of mandamus will be freely resorted to in 
order to enforce individual right against arbitrary 
action, however well intended such action may be, 
when the relator has no other available remedy. 
Roberts v. United States, 176 U. S. 221.” 

The case of Bundy v. United States ex rel. Darling, 
25 App. D. C. 459, was also a mandamus proceeding, 
and involved the discretion reposed in a Justice of 
the Peace under Sec. 31, D. C. Code, which reads as 
follows: 


“No appeal shall be allowed unless the appel¬ 
lant, with sufficient surety, approved by the Jus¬ 
tice, shall enter into an undertaking to satisfy 
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and pay whatever final judgment may be recov¬ 
ered in the appellate court.” 

The court, in holding that a writ of mandamus 
should be issued to compel the Justice of the Peace to 
approve the appeal bond, quoted with approval from 
United States ex rel. B'eal v. Cox, 14 App. D. C. 368, 
as follows: 

i 

“If the bond appear to be regular in form and 
execution, and the surety sufficient, it is his| duty 
to approve it without regard to captious objec¬ 
tions that may be raised on behalf of an opposing 
party.” 


In MacFarland v. Miller, 18 App. D. C. 554, it ap¬ 
peared that relator applied to the District Commis¬ 
sioners for a permit to erect dwelling-houses upop cer¬ 
tain lots owned by him, said lots being less than fifty 
feet in depth. The Commissioners denied the applica¬ 
tion on the ground that the public health and safety 
would be endangered by the erection of dwellings 
upon lots the depth of relator’s. 

The court, in holding the case a proper one for the 
issuance of a writ of mandamus, said: 


“It is admitted that his proposed buildings con¬ 
formed in respect of materials, safety and health¬ 
fulness to the building regulations proper, and 
that permission would have issued as matter of 
course had the lots been of the depth of fifty feet. 
As that regulation is not within the power con¬ 
ferred to make building regulations, and cannot 
constitute a defense under the act regulating the 
subdivision of lots, it is the plain duty of the; Com¬ 
missioners to issue a permit upon the payment of 
the lawful fees which the relator is ready and will- 



ing to do. The act required of them being a purely 
ministerial one, can be enforced bv the writ of 
mandamus. ’ ’ 


In Deutsch-Amerikaniseher Volksfest-Verein, 200 
Pa. St. 143, the Pennsylvania incorporation statute, 
which provides for the approval of charters of corpo¬ 
rations by the Court of Common Pleas, was under con¬ 
sideration. Application was made to that court to ap¬ 
prove a charter for the above-named corporation, but 
the court— 

“refused to approve the charter, on the grounds, 
first, that no necessity was shown for incorpora¬ 
tion, and, secondly, that the title was in a foreign 
language.” 


The appellate court, in directing the approval of the 
charter, said: 

“The privilege of incorporation, and the re¬ 
quirements to obtain it, are wholly statutory. The 
courts are not entitled to grant or refuse the right 
except on legal grounds, and the requirements 
fixed by law can neither be dispensed with, nor 
added to.” 

And in State ex rel. v. Taylor, 55 Ohio St. 61, the 
court said: 

“We think that the discretion to be exercised by 
this officer does not reach to the merits of an appli¬ 
cation for articles of incorporation, although it 
mav be exercised as to matters of form. The 
foundation of corporations in this state is regu¬ 
lated by general laws. When the proposed incor¬ 
poration shows compliance with those laws it is 
entitled to articles of incorporation; if it fails to 
so comply, the application is to be refused upon 
that ground, and that is sufficient.” 
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Counsel for respondents relied in the court below 
upon the ease of McCormick v. Market National Bank, 
165 U. S. 538; 41 L. Ed. 817, which was cited as show¬ 
ing- a broad discretion vested in the Comptroller of the 
Currency under the National Bank Act. This Act pro¬ 
vides that upon filing- articles of association and an 
organization certificate, the association becomes ai body 
corporate “as from the date of the execution of the 
organization certificate”; but the Act also provides 
that such corporation shall have no authority to tfans- 

i 

act any business, except such as is incidental and neces¬ 
sarily preliminary to its organization, until author¬ 
ized by the Comptroller. Before giving the authority 
to the corporation to commence business generally, the 
Comptroller is required by the Act to find the existence 
of certain facts, including the payment of fifty per 
cent of its capital stock. The corporation involved in 
that case had filed its papers, but before fifty pen cent 
of its capital stock had been paid in, and therefore be¬ 
fore it had been, or could have been, authorized to 
transact business, it entered into a lease of banking 
offices for a term of vears at a large rental. The court 
merely held that the lease was not incidental to the 
organization of the corporation, and was therefore 
void. I 

II. 

The Desirability of Reposing- in the Respondents the 
Discretion Sought to be Exercised by Them is a 
Matter for the Determination of Congress and 
Not for These Respondents. 

As we understood the argument of counsel foxf re¬ 
spondents in the court below it was based more upon 
the contention that it is advisable to vest in the Bbard 


the discretion it has sought to exercise than upon the 
contention that Congress has actually vested such dis¬ 
cretion in it. This argument is one more properly ad¬ 
dressed to the legislature than to the courts; for it 
is for Congress to pass upon the expediency of a law 
and to determine within constitutional limits what dis¬ 
cretion shall be reposed in an administrative board. 

The case of Work v. United States, ex rel. Hosier, 
261 U. S. 352; 67 L. Ed. 693, is directly in point. That 
was a mandamus proceeding to compel the Secretary of 
the Interior to pay over to the parents of certain minor 
Indians moneys received as bonuses for oil leases on 
their property. 

The statute in question provided that the income 
from the minors’ lands should be paid over to the par¬ 
ents of such minors to be administered by them until 
the children should reach their majority. At the time 
of the passage of this Act the income from these lands, 
which were agricultural, was small, and as the court 
said: 


“It was probably anticipated that the proceeds 
of a minor’s land from agriculture only would not 
be large, and could not greatly exceed, if indeed 
it would equal, the expense his care and support, 
would entail on the family.” 

Subsequently, however, the income became large due 
to the discovery of oil upon the properties belonging 
to the minors. 

The statute further provided that whenever the Sec¬ 
retary found that the confidence reposed in the parents 
was being abused and that they were misusing or 
squandering the income, he was given authority to with¬ 
hold payment. Relying upon the discretion thus re- 
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posed in him, the Secretary, after the increase of such 
income, promulgated a regulation limiting in advance 
the amount to be paid to the parents. In holding that 
the Secretary exceeded his authority the court said: 

“The record shows that the Secretary enlarged 
this discretion vested in him and his suborcjinate 
into a power to lay down regulations, limiting in 
advance the amount to be paid to the parents to a 
certain monthly rate, and declaring that no lise of 
the funds would be permitted which would not inure 
to the separate benefit of the minor. He was led 
to take this action, which was a departure from the 
previous practice of the Department during the 
decade immediately following the passage of the 
Act, because of the sudden increase in the income 
of the minors, resulting from the bonuses given 
for mineral leases. However desirable such regu¬ 
lations were, in view of the changed circumstances, 
we think they were in the nature of legislation be¬ 
yond the power of the Secretary. Congress has 
since met the need by an amendment to the Act 
of 1906 by the Act of March 3, 1921.” (Italic^ sup¬ 
plied.) 

In Hoover v. Intercity Radio Company, 52 Appeals 
D. C. 339, the Act of Congress involved, forbade the 
operation of radio apparatus— 

“except under and in accordance with a license, 
revokable for cause, in that behalf granted by the 
Secretary of Commerce and Labor upon applica¬ 
tion therefor” 

1 

which license 

j 

“shall state the wave length or the wave lengths 
authorized for use by the station for the preven¬ 
tion of interference.” 
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The Intercity Radio Company made application for 
a license. Its station was so situated with respect to 
electric light signs and steel structures that any wave 
assigned to it was so distorted as to be without a de¬ 
fined length, thus causing interference with all other 
stations in that vicinity. For this reason, the Secre¬ 
tary refused a license. The court held, however, that 
Congress reposed in the Secretary no authority to re¬ 
fuse a license, his discretion being limited to the selec¬ 
tion of a wave length which would result in the least 
possible interference, and that the duty of issuing a 
license was mandatory. 

The case of Morrill v. Jones, 106 U. S. 466; 27 L. Ed. 
267, involved the discretion of the Secretary of the 
Treasurv under Section 2505 of the Revised Statutes 
which provided, among other things, that— 

“animals, alive, specially imported, for breeding 
purposes from beyond the seas, shall be admitted 
free (of duty), upon proof thereof satisfactory to 
the Secretary of the Treasury and under such reg¬ 
ulations as he may prescribe.” 

The Secretary promulgated a regulation providing, 
among other things, that before the Collector admitted 
such animals free, he must— 

“be satisfied that the animals are of superior 
stock, adapted to improving the breed in the 
United States.” 

In holding that the Secretary transcended his au¬ 
thority, the court said: 

“Congress was willing to admit, duty free, all 
animals specially imported for breeding purposes; 
the Secretary thought this privilege should be con- 
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fined to such animals as were adapted to the im¬ 
provement of breeds already in the United States. 
In our opinion, the object of the Secretary could 
only be accomplished by an amendment of the law. 
That is not the office of a Treasury regulation.” 
(Italics supplied.) 

III. 

The Act if Construed as Contended for by Respon¬ 
dents is Unconstitutional. 

It is well settled that if an Act of Congress is suscep¬ 
tible of two constructions, one of which would render 
it unconstitutional, it must be given the construction by 
which its validity may be sustained. As was said by the 
Supreme Court in the case of United States v. Stand¬ 
ard Brewery, 251 U. S. 210; 64 L. Ed. 229: j 

“Furthermore, we must remember, in consid¬ 
ering an act of Congress, that a construction which 
might render it unconstitutional is to be avoided. 
We said in United States v. Jin Fuey Moy, 241 
U. S. 394: ‘A statute must be construed if fairly 
possible, so as to avoid not only the conclusion 
that it is unconstitutional, but also grave doubts 
upon that score.’ ” 

The power to create corporations appertains to sov¬ 
ereignty and is vested in the legislative branch of the 
Government. 

McCulloch vs. Maryland, 4 Wheaton 316. 

It is a power which cannot be delegated. In re Mac- 
Farland, 30 Appeals 365, 382. j 

In that case the court said: 

‘ ‘ The creation of corporations, and their amend¬ 
ment, embracing the regulation of the amount of 


their capital stock, is a subject-matter exclusively 
within the legislative power, and is a power that 
cannot be delegated, though under a general act, 
complete in its details, certain functions relating 
to the final act of issuing the certificate of incor¬ 
poration may be delegated to special agencies.” 
(Italics supplied.) 

Counsel for respondents in their argument in the 
court below stated that thev had no doubt of the eon- 
stitutionality of a statute which expressly vested in a 
Board power to determine the qualifications of the or¬ 
ganizers of a corporation. Neither have we; provided 
the statute defined the qualifications, and merely left 
to the Board the administrative duty of determining 
the fact of the possession of the qualifications thus de¬ 
fined. But a statute of that character is quite different 
from one leaving to a Board the discretion to determine 
whether qualifications are necessary, and what those 
qualifications shall be. In the one case, Congress has 
determined the expediency of the law, what it is to be, 
and the terms and conditions upon which it shall be 
applied. In the other, it has undertaken to delegate 
the making of the law to an administrative board. 

As we have before pointed out, the statute here 
under discussion is a general incorporation law. Ac¬ 
cording to our contention it is complete in its details. 
It sets up all the requirements essential to the ap¬ 
proval by the Board of the articles of association and 
organization certificate, all of which have been com¬ 
plied with by relators. Counsel for respondents con¬ 
tend that the Act is not complete in its details, but 
leaves to the Board the discretion of determining in 
each particular ease the expediency of approving the 
creation of a corporation. This discretion, as they 
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contend, is not to be bounded by any course of proce¬ 
dure or rule of decision prescribed by the legislature, 
but the Board is to determine in each case presented 
to it the terms and conditions upon which the corpora¬ 
tion shall be permitted to come into existence. If this 
be true, the statute loses its character as a general in¬ 
corporation law and becomes a delegation of power to 
an administrative board to create corporations by 
special charter. This, we submit, amounts to an uncon¬ 
stitutional delegation of legislative power. 

The Supreme Court of the United States in recent 
cases has had occasion to consider this question of del¬ 
egation of legislative power. 

In Wichita R. <& L. Co. v. Public Utilities Comm., 
260 U. S. 48, the court said: j 

“In creating such an administrative agency 
(public utilities commission), the legislature, to 
prevent its being a pure delegation of legislative 
power, must enjoin upon it a course of procedure 
and certain rules of decision in the performance of 
its function. It is a wholesome and necessary 
principle that such an agency must pursue the pro¬ 
cedure and rules enjoined, and show a substantial 
compliance therewith, to give validity to its ac¬ 
tion.” | 

i 

The most recent discussion of the subject is found in 
the ease of Hampton <& Co. v. United States, 72 L. Ed. 
448, decided April 9, 1928, involving the validity of the 
flexible provisions of the Tariff Act of 1922, which were 
attacked on the ground they were an unconstitutional 
delegation of legislative power. Mr. Chief Justice 
Taft, who rendered the opinion of the court, reiterated 
the following general principles: 
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“Our Federal Constitution and State Constitu¬ 
tions of tliis country divide the governmental 
power into three branches. The first is the legis¬ 
lative, the second is the executive, and the third is 
the .judicial, and the rule is that in the actual ad¬ 
ministration of the government Congress or the 
Legislature should exercise the legislative power, 
the President or the State executive, the Governor, 
the executive power, and the Courts or the judici¬ 
ary the judicial power, and in carrying out that 
constitutional division into three branches it is a 
breach of the National fundamental law if Con¬ 
gress gives up its legislative power and transfers 
it to the President, or to the judicial branch, or if 
by law it attempts to invest itself or its members 
with either executive power or judicial power.” 

The court quoted with approval from Cincinnati, etc. 
R. R. Co. v. Commissioners, 1 Ohio St. 77, as follows: 

“The true distinction, therefore, is between the 
delegation of power to make the law, which neces- 
sarilv involves a discretion as to what it shall be, 
and conferring an authority or discretion as to its 
execution, to be exercised under and in pursuance 
of law. The first cannot be done; to the latter no 
valid objection can be made.” 

The court also quoted with approval from Interstate 
Commerce Comm. v. Goodrich Transit Co., 224 U. S. 
194, as follows : 

“The Congress may not delegate its purely leg¬ 
islative power to a commission, but, having laid 
down the general rules of action under which a 
commission shall proceed, it may require of that 
commission the application of such rules to par¬ 
ticular situations and the investigation of facts, 
with a view to making orders in a particular mat¬ 
ter within the rules laid down by the Congress.” 
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The court also quoted with approval from State v. 
Chicago, etc. Eg. Co., 38 Minn. 281, as follows: j 

“They have not delegated to the Commission 
any authority or discretion as to what the law 
shall be,—which would not be allowable,—but have 
merely conferred upon it an authority and discre¬ 
tion, to be exercised in the execution of the Haw, 
and under and in pursuance of it, which is entirely 
permissible. The legislature itself has passed 
upon the expediency of the law, and what it shall 
be. The Commission is intrusted with no author¬ 
ity or discretion upon these questions.’’ 

The conclusion drawn by the court from the author¬ 
ities considered by it, is stated as follows: j 


“If Congress shall lay down by legislative act 
an intelligible principle to which the person or 
body authorized to fix such rates is directed to 
conform, such legislative action is not a forbidden 
delegation of legislative power.” 


Referring to the case of Field v. Clark, 143 jU. S. 
G49, wherein the validity of a somewhat similar statute 
was upheld, the court said: 

“After an examination of all the authorities, the 
court said that while Congress could not delegate 
legislative power to the President, this Act did not 
in any real sense invest the President with the 
power of legislation, because nothing involving 
the expediency or just operation of such legislation 
was left to the determination of the President; 
that the legislative power was exercised when 
Congress declared that the suspension should take 
effect upon a named contingency. What the Presi¬ 
dent was required to do was merely in execution 
of the act of Congress. It was not the making of 
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law. He was the mere agent of the law-making 
department to ascertain and declare the event 
upon which its expressed will was to take effect.” 

The flexible tariff provisions were sustained because 
the court found that Congress had described with 
clearness what its policy and plan was. 

CONCLUSION. 

For the reasons above set forth, we respectfully sub¬ 
mit that the judgment of the court below should be re¬ 
versed. 

Ormsby McHarg, 

Vernon E. West, 

Attorneys for Appellants. 
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In the 

Court of Appeals of the District of Columbia 

April Term, 1929. I 

No. 4837. 


Charles L. Apfel, Stephen B. Gibbons, 

j 

Bertrand A. Unger, et al., Appellants, 

vs. 

I 

Andrew W. Mellon, J. W. McIntosh, Roy A. Young, 
et al., as Members of the Federal Reserve Board. 


BRIEF FOR APPELLEES. 


The appellants, as relators, filed in the Supreme 
Court of the District of Columbia an action at law pray¬ 
ing that the respondents, Record page 2, as members 
of the Federal Reserve Board, be required to show chuse, 
if any they had, why a writ of mandamus should nqt be 
issued as prayed for in the petition. The writ as prayed 
for would, if issued, require and direct the respondents, 
and each of them, as members of and acting as mem¬ 
bers of, the Federal Reserve Board “to file, reserve and 
approve” Articles of Association and Organization Cer¬ 
tificate tendered to the Federal Reserve Board by the 
appellants under the provisions of the Edge Act, known 
as Section 25a of the Federal Reserve Act, 12 IT. S. 
C. A., Sections 611-631; and to issue “a preliminary 
permit to relators to begin business as a body corporate 
under the name of ‘United States Foreign Financing 
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Corporation’”; and for such other and further relief 
as the nature of the case justifies. 

To this petition there was filed an amended joint 
and several return to the rule to show cause and answer 
of the respondents to the petition, Record page 30. 
Later the relators demurred to the amended answer, and 
while the case was on hearing, a stipulation was filed, 
Record page 49, to the effect that the relators had sub¬ 
mitted to the Federal Reserve Board the name “Foreign 
Financing Corporation” as a substitute for “United 
States Foreign Financing Corporation”; that the Fed¬ 
eral Reserve Board has reserved and approved the name 
“Foreign Financing Corporation”; and that it is agreed 
by the parties that this cause may proceed as if the 
name “Foreign Financing Corporation” had originally 
been applied for by relators and approved by respond¬ 
ents. 

To the petition there are attached Exhibits A, B, 
C and D, being respectively Articles of Association and 
Organization Certificate blanks, being Federal Reserve 
Board forms 151 and 152; and Articles of Association 
and Organization Certificate prepared and signed by the 
relators and in their behalf, filed with the Federal Re¬ 
serve Board, Record pages 15, 18, 20 and 26. 

From these pleadings and exhibits it appears that 
the relators undertook, by the execution of Articles of 
Association and Organization Certificate, to initiate the 
organization of a banking corporation authorized to do 
foreign banking business under Section 25a of the Fed¬ 
eral Reserve Act. We may disregard the interim steps 
between the initial approach by the relators to the Fed¬ 
eral Reserve Board and the final action of the Board, as 
it is conceded that the question here to be submitted 
arises out of the final action taken by the Federal Re- 
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serve Board in refusing to approve the Articles of As¬ 
sociation and Organization Certificate, and refusing to 
issue a permit to the proposed corporation to begin busi¬ 
ness, as fully set forth in Paragraph 27 of the answer, 
Record page 39. 

The question thus arising was whether the Federal 
Reserve Board had, in the premises, discretion in the 
matter of approving, or refusing to approve, the Articles 
of Association and Organization Certificate. 

The case came on to be heard before Justice Wendell 
P. Stafford, and after full argument, the demurrer to 
the amended answer was overruled and the relators hav¬ 
ing, in open court, elected to stand on their demurrer, 
the court further ordered that the rule to show cause 
be discharged and the petition dismissed, Record page 
50. From this order the appellants have perfected this 
appeal. 

STATUTE UNDER WHICH THE QUESTION ARISES. 

The so-called Edge Act was passed on the 24th day 
of December, 1919, 41 Stat. 378. Generally it provided 
for the organization of corporations to do foreign bank¬ 
ing, 12 U. S. C. A., Sec. 611 provided, 

“Corporations to be organized for the purpose 
of engaging in international or foreign banking or 
other international or foreign financial operations, 
or in banking or other financial operations in q de¬ 
pendency or insular possession of the United States, 
either directly or through the agency, ownership or 
control of local institutions in foreign countries, or 
in such dependencies or insular possessions as pro¬ 
vided by this section, and to act when required by 
the Secretary of the Treasury as fiscal agents of the 
United States, may be formed by any number of 

natural persons, not less in any case than five: 
* * * )) 
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Subsequent sections of the statute require that the 
Articles of Association shall contain a statement in gen¬ 
eral terms of the objects for which the association is 
formed, 12 U. S. C. A., Sec. 612; that the Articles of 
Association “shall be signed by all of the persons intend¬ 
ing to participate in the organization of the corporation 
and, thereafter, shall be forwarded to the Federal Re¬ 
serve Board and shall be filed and preserved in its office.” 
12 U. S. C. A., Sec. 613. The same section further 
provides, 

“The persons signing the said Articles of Asso¬ 
ciation shall, under their hands, make an organiza¬ 
tion certificate which shall specifically state: 

First: The name assumed by such corporation, 
which shall be subject to the approval of the Fed¬ 
eral Reserve Board. 

Second: The place or places where its opera¬ 
tions are to be carried on. 

Third: The place in the United States where 
its home office is to be located. 

Fourth: The amount of its capital stock and 
the number of shares into which the same shall be 
divided. 

Fifth: The names and places of business or 
residence of the persons executing the certificate 
and the number of shares to which each has sub¬ 
scribed. 

Sixth; The fact that the certificate is made to 
enable the persons subscribing the same , and all 
other persons, firms, companies and corporations, 
who or which may thereafter subscribe to or pur¬ 
chase shares of the capital stock of such corpora¬ 
tion, to avail themselves of the advantages of this 
section.” (Italics supplied) 
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12 U. S. C. A., Section 614 provides that, 

“The person signing the Organization Certifi¬ 
cate shall duly acknowledge the execution thereof 
before a judge of some court of record or notary 
public, who shall certify thereto under the seal of 
such court or notary, and thereafter the certificate 
shall be forwarded to the Federal Reserve Board to 
be filed and preserved in its office. Upon duly mak¬ 
ing and filing Articles of Association and a/n Or¬ 
ganization Certificate, and after the Federal Reserve 
Board has approved the same and issued a permit to 
begin business, the association shall become and 
be a body corporate, and as such and in the name 
designated therein shall have power to adopt and 
use a corporate seal, which may be changed at the 
pleasure of its board of directors; * * * to elect 
or appoint directors, all of whom shall be citizens 
of the United States; * * * to prescribe, by its 
board of directors, by-laws not inconsistent with 
law or with the regulations of the Federal Reserve 
Board regulating the manner in which its stock shall 
be transferred, its directors elected or appointed, its 
officers and employees appointed, its property trans¬ 
ferred, and the privileges granted to it by law ex¬ 
ercised and enjoyed.” 

The remaining sections of the Act, 12 U. S. C. A., 
Secs. 615-631 inclusive, define the powers of such cor¬ 
porations and impose various limitations upon their ac¬ 
tivities. For present purposes only one further provision 
from these sections will be quoted: namely, that contained 
in 12 U. S. C. A., Sec. 629, dealing with the conversion of 
other banking corporations into corporations authorized 
to do foreign banking. The pertinent part of that sec¬ 
tion is: 

! 

“Any bank or banking institution, principally 
engaged in foreign business, incorporated by special 
law of any State or of the United States or organ- 
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ized under the general laws of any State or of the 
United States and having an unimpaired capital 
sufficient to entitle it to become a corporation under 
the provisions of this subdivision may, by the vote of 
the shareholders owning not less than two-thirds of 
the capital stock of such bank or banking associa¬ 
tion, with the approval of the Federal Reserve 
Board, be converted into a Federal corporation of 

the kind authorized bv this subdivision with anv 

•» 

name approved by the Federal Reserve Board.’’ 

THE ISSUE OF LAW. 

The petition alleges that the respondents refused and 
neglected to file and preserve the Articles of Association 
and Organization Certificate, but this allegation is 
categorically denied by Paragraph 24 of the answer, 
Record page 38. The petition alleges that the re¬ 
spondents refused to approve the Articles of Associa¬ 
tion and Organization Certificate and refused to issue a 
preliminary permit to begin business. The answer of the 
respondents admits these averments but alleges that its 
refusal was authorized bv the discretion vested in the 
respondent by law. It is, therefore, only this allegation 
that raises the question before the Court on the plead¬ 
ings, and that question is: Whether the Federal Reserve 
Board, in its discretion, may decline to approve the 
articles of association and organization certificate of a 
corporation proposed to be organized under Section 
25(a) of the Federal Reserve Act and to issue to such 
proposed corporation a permit to commence business. 
Or, on the other hand, whether the Board’s duty in the 
premises is merely ministerial, so that when any five per¬ 
sons execute in proper form articles of association and 
an organization certificate for such a proposed corpora¬ 
tion the Federal Reserve Board must approve such 
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papers and issue a permit for the proposed corporation 
to commence business, regardless of whether such per¬ 
sons have the training, experience, financial standing 
and other qualifications necessary to assure the proper 
and successful conduct of the business of a corporation 
organized for the purpose of engaging in the highly 
technical activities of a corporation organized under the 
provisions of Section 25(a) of the Federal Reserve Act 
and regardless of whether the organization of such cor¬ 
poration in every other respect is compatible with the 
public interest. I 


GROUNDS OF REFUSAL BY FEDERAL RESERVE BOARD. 

i 

There are a number of requirements in the statute 
with regard to the form and contents of the Articled of 
Association and Organization Certificate. The statute 
further requires an initial capital stock of not less than 
$2,000,000.00 and an initial minimum subscription, but 
no failure to meet these formal requirements is alleged 
by the respondents as a ground for their refusal. ; 

The amended answer deals, section by section, ivith 
the averments of the petition, and then in Section 27, 
Record page 39, sets up by way of further definition a 
full exposition of the situation. The following state¬ 
ments from the answer comprise Paragraphs E to 6 in¬ 
clusive of this fuller definition: 

“ (E) That, since the passage of the Act o£ De¬ 
cember 24, 1919, known as the Edge Act, six groups 
of associates have filed articles of association and 
organization certificates with the Federal Reserve 
Board (including the present group); that said 
Board has approved five of said articles of associa¬ 
tion and has disapproved only the present one which 
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is before the Court; that of the five corporations ap¬ 
proved by the Federal Reserve Board two never 
commenced business because they were unable to sell 
sufficient stock to qualify them to do business under 
this statute; that of the three corporations that 
qualified to do business two have been voluntarily 
liquidated because of the impossibility of successful 
operation, although they were associated with very 
substantial financial institutions in the country and 
enjoyed the most expert and competent management 
and control; that there is now only one such cor¬ 
poration in existence, which commenced business 
only about two years ago; that international or 
foreign banking is a highly technical business and 
involves grave risks and a very small margin of 
profit if it is safely and conservatively conducted; 
that the danger of such operations arises from the 
fact that risks and investments of a speculative 
character may be undertaken because of the difficulty 
and impossibility of making a profit through sound 
and conservative banking practice; that there is no 
safeguard against such risks and speculation in the 
conduct of international or foreign banking opera¬ 
tions except the business judgment and integrity of 
those conducting said business; and that the said 
Federal Reserve Board, equipped as it is with full 
knowledge of the hazards and difficulties to be met, 
and having made careful and impartial inquiry into 
the qualifications and experience of the relators, had 
decided as hereinbefore set forth that the relators 
are not possessed of such qualifications as to as¬ 
sure the proper, safe, or successful conduct of such 
business and, therefore, disapproved the articles of 
association and organization certificate. 

“(F) That the actual management and control 
of banking corporations generally and of foreign 
banking corporations of the kind proposed to be 
organized by the relators is vested in the boards of 
directors of such corporations; that, both by custom 
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and by law, the directors of such corporations are 
charged with responsibility for the proper and com¬ 
petent management and successful operation of such 
corporations and cannot relieve themselves of; this 
responsibility by employing other persons to manage 
such corporations without intelligent and competent 
supervision of such directors; that the Federal 
Reserve Board is charged by law with general super¬ 
vision over the twelve Federal reserve banks and 
over the approximately 9,000 member banks of the 
Federal Reserve System; that its principal duty in 
this respect is to maintain a sound financial structure 
for the entire United States and to provide for a 
better supervision of banking in the United States; 
that in pursuance of this duty it has made a study of 
the causes of bank failures and has had many op¬ 
portunities to observe bank failures and the causes of 
same; that, as a result of such study and of such 
observations it has found that the most frequent 
cause of bank failures is incompetent management; 
that the insolvency of a bank not only results in in¬ 
jury and loss to the stockholders and depositors of 
such bank but also is injurious to the general 
financial structure of the country; and that the mis¬ 
management or failure of a banking corporation en¬ 
gaged in international and foreign banking would be 
injurious not only to the general banking structure 
in the United States but also to the reputation of 
American banking institutions abroad. 

“(G) That the common custom in the organiza¬ 
tion of banking corporations is that the organizers 
become the directors and officers thereof; that 
Federal and State officials charged with responsi¬ 
bility in the premises, either by statute or by es¬ 
tablished custom, judge of all such applications on 
the basis of the qualifications of the organizers; that 
the articles of association filed by relators with the 
Federal Reserve Board, a copy of which is attached 
to the petition as Exhibit ‘C’ provide in part that: 
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‘Fifth. The Board of Directors shall consist 
of five (5) members. The first meeting of the 
stockholders for the election of directors shall be 
at 56 Wall Street, New York City, N. Y., No. Ill, 
on the 17th day of November, 1927, or at such other 
place and time as the majority of the undersigned 
stockholders may direct. 

‘The number of directors may be increased at 
any time by the affirmative vote of a majority of 
the directors at any regular meeting, upon thirty 
(30) days written notice to that effect addressed 
to each of the directors; and in such case the ad¬ 
ditional directors may be appointed at said meet¬ 
ing to hold office until their successors are re¬ 
spectively elected and qualified.’ 

that relators, as organizers, were at the time of the 
filing of such papers the only subscribers to the stock 
of the proposed corporation; that it is manifest 
from the above quoted provisions of the articles of 
association that the relators intended, immediately 
upon incorporation and before additional stock was 
sold, to elect from their own number the first board 
of directors (which consisted of only five directors) 
and to preserve to themselves the power to deter¬ 
mine the number of additional directors to be elected 
and to elect such additional directors; so that the re¬ 
lators themselves, at least for the first vear of the 
corporation’s existence, would control the board of 
directors of the corporation and control the entire 
affairs of the corporation; that, relying upon the 
usual custom in the organization of banks as above 
described and relying upon this provision of the 
articles of association, the Federal Reserve Board 
and respondents as members thereof judged the 
chances of competent, proper and successful man¬ 
agement of the proposed corporation by the charac¬ 
ter, business experience, and other qualifications of 
the relators and upon such judgment reached the 
conclusion that it would be detrimental to the public 
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interest to permit such corporation to come into ex¬ 
istence. 

But the respondents say that, if the relators are 
not to be the directors and officers of the proposed 
corporation, then the organization certificate filed 
with the Federal Reserve Board, a copy of which is 
attached to the petition as Exhibit “d” discloses 
that the relators as organizers have subscribed to an 
aggregate only of 675 shares of the preferred stock 
and 2,100 shares of the common stock, which amount 
of stock is less than two per cent of the total pro¬ 
posed capitalization of said corporation; that, on 
the basis of these facts disclosed both by representa¬ 
tions on behalf of the relators as organizers and by 
the investigations of the Federal Reserve Board, it 
appears to the Federal Reserve Board and to re¬ 
spondents as members thereof that said relators are 
primarily interested in the promotion of sai<3 cor¬ 
poration and the sale of its stock and not in the con¬ 
duct of the business of international or foreign bank¬ 
ing. | 

Thus, if the relators are in fact to be directors 
and officers of the proposed corporation, the Federal 
Reserve Board and respondents as members there¬ 
of, upon the information received by them aire of 
opinion that the relators lack the necessary business 
and financial qualifications and experience, and if the 
relators are not to be the directors and officers of the 
corporation the real interest of the relators is merely 
to sell the stock of said proposed corporation and 
let its success depend upon the chance that among 
the purchasers of its stock there may happen to be 
men having the proper qualifications to conduct suc¬ 
cessfully the business of international or foreign 
banking; that in either of the foregoing views as to 
the future management and control of said proposed 
corporation and particularly in view of the lack of 
qualifications on the part of the relators as herein¬ 
before more specifically set forth the Federal Re- 
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serve Board and respondents as members thereof 
decided that it would be contrary to the public in¬ 
terest to approve said articles of association and 
organization certificate and therefore refused and 
still refuse to approve the same.” 

From the foregoing, and particularly from the 
italicized portions, it is clear that the action of the 
Federal Reserve Board was based upon the assumption 
that the language of 12 U. S. C. A., Sec. 614, gave dis¬ 
cretion to the Board in the matter of approval, and did 
not confine the power of the Board to a mere determina¬ 
tion as to whether the Articles of Association and 
Organization Certificate comply with the statutory re¬ 
quirements in matters of form. 

On the one hand then the relators claim, and seek by 
mandamus to enforce, that there is a duty upon the 
Federal Reserve Board to perforin a purely ministerial 
act to approve the Articles of Association and Organiza¬ 
tion Certificate and to issue a permit to begin business if 
the papers submitted are in the form required by the 
Act. On the other hand, the Federal Reserve Board 
claims that its duty is to approve the papers submitted 
and to issue the permit in question only if, in a large dis¬ 
cretion soundly exercised, the proposed corporation does 
meet the approval of the Board. 
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FEDERAL BANKING LAWS. 

Ultimately this Court will be called upon to deter¬ 
mine the content of the word “approval” as used in 12 
U. S. C. A., See. 614, but words, like individuals, j have 
biographies and it will be helpful to have clearly in mind 
the nature of Federal power in banking matters when we 
come to examine in detail the provisions of this particular 
statute. 

It mav well be doubted whether Osborne v. The 
Bank, 9 Wheat. 738, and McCulloch v. Maryland, 4 Wheat. 
316, which are cited in appellants’ brief on page 9 a!s au¬ 
thority for a refusal of the Constitutional Convention to 
confer upon Congress the power to create corporations, 
do in fact support any such proposition. But those two 
great cases are a clear and fundamental exposition of 
the nature of Federal power in the matter of the organi¬ 
zation and control of banks and banking operations.! In 
McCulloch v. Maryland, the Chief Justice discusses? the 
enumeration of the great powers conferred upon the 
Federal Government by the Constitution, and notes the 
fact that the instrumentalities, agencies and means, by 
which these great powers are to be executed, are not 
enumerated, but that when they are appropriate to the 
execution of the great powers they are within the con¬ 
stitutional grant of power. Replying to the argument 
that the power to create a corporation was not enumer¬ 
ated in the Constitution, the Chief Justice points out that 
it is not prohibited, and says, 

* * b u t that instrument does not profess to 
enumerate the means by which the powers it con¬ 
fers may be executed; nor does it prohibit the crea¬ 
tion of a corporation, if the existence of such a be¬ 
ing be essential to the beneficial exercise of those 
powers.” Pages 408, 409. 
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Further, 

“The power of creating a corporation, though 
appertaining to sovereignty, is not, like the power 
of making war, or levying taxes, or of regulating 
commerce, a great substantive and independent 
power, which cannot be implied as incidental to 
other powers, or used as a means of executing them. 
It is never the end for which other powers are ex¬ 
ercised, but a means by which other objects are ac¬ 
complished. Xo contributions are made to charity, 
for the sake of an incorporation, but a corporation 
is created to administer the charity; no seminary of 
learning is instituted, in order to be incorporated, 
but the corporate character is conferred to subserve 
the purposes of education. Xo city was ever built, 
with the sole object of being incorporated, but is 
incorporated as affording the best means of being 
well governed. The power of creating a corporation 
is never used for its own sake, but for the purpose 
of effecting something else.” Pages 410, 411. 

“If a corporation may be employed, indiscrim- 
inatelv with other means, to carrv into execution the 
powers of the government, no particular reason can 
be assigned for excluding the use of a bank, if re¬ 
quired for its fiscal operations. * * * That it is a 
convenient, a useful, and essential instrument in the 
prosecution of its financial operations, is not now 
a subject of controversy. All those who have been 
concerned in the administration of our finances, have 
concurred in representing its importance and ne¬ 
cessity; and so strongly have they been felt, that 
statesmen of the first class, whose previous opinions 
against it had been confirmed by every circumstance 
which can fix the human judgment, have yielded 
those opinions to the exigencies of the nation. * * * 
The time has passed away, when it can be necessary 
to enter into any discussion, in order to prove the 
importance of this instrument, as a means to effect 
the legitimate objects of the government.” Pages 
422, 423. 
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In Osborne v. The Bank, an effort was made to in¬ 
duce tlie Supreme Court to re-examine and modify the 
doctrine of McCulloch v. Maryland. The case arose out 
of an effort of the State of Ohio to tax the Bank of the 
United States, and it was argued that the character of 
the bank brought it within the field of taxation applied 
by states to business corporations. In the opinion of the 
court, the Chief Justice says, 

“The argument supposes the corporation to 
have been originated for the management of an 
individual concern, to be founded upon contract be¬ 
tween individuals having private trade and private 
profit for its great end and principal object.; If 
these premises were true, the conclusion drawn from 
them would be inevitable. This mere private cor¬ 
poration, engaged in its own business, with its own 
views, would certainly be subject to the taxing power 
of the state, as any individual would be; and the 
casual circumstance of its being employed by the 
government in the transaction of its fiscal affairs, 
would no more exempt its private business from the 
operation of that power, than it would exempt the 
private business of any individual employed in the 
same manner. But the premises are not true; the 
bank is not considered as a private corporation, 
whose principal object is individual trade and in¬ 
dividual profit; but as a public corporation, created 
for public and national purposes. That the mere 
business of banking is, in its own nature, a private 
business, and may be carried on by individuals or 
companies having no political connection with the 
government, is admitted; but the bank is not such an 
individual or company. It was not created fbr its 
own sake, or for private purposes. It has never been 
supposed that congress could create such a corpora¬ 
tion. The whole opinion of the court, in the case of 
McCulloch v. State of Maryland, is founded on, and 
sustained by, the idea that the bank is an instrument 
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xchich is ‘necessary and proper for carrying into 
effect the powers vested in the government of the 
United States It is not an instrument which the 
government found ready made, and has supposed to 
be adapted to its purposes; but one which was 
created in the form in which it now appears, for na¬ 
tional purposes only. It is undoubtedly, capable of 
transacting private as well as public business. * * * 

“Why is it, that congress can incorporate or 
create a bank? This question was answered in the 
case of McCulloch v. State of Maryland. It is an 
instrument which is ‘necessary and proper’ for car¬ 
rying on the fiscal operations of government. * * * 

“Congress was of opinion, that these faculties 
were necessary, to enable the bank to perform the 
services which are exacted from it, and for which 
it was created. * * *” (Italics supplied) 

Without further quotation we here have a full and 
final definition of the Federal power and function and a 
distinction between that and the power of the states in 
their dealings with banks and banking. Banking as a 
branch of trade is open to everybody to engage in, ex¬ 
cept as regulations may be imposed under the police 
power. When states authorize banking by corporations 
their action is a limitation rendered necessary by the 
public interest in the natural or otherwise plenary right 
of individuals to engage in a gainful occupation for the 
advancement of their private interest. 

But it is quite otherwise with the Federal Govern¬ 
ment. When it creates a corporation to engage in the 
banking business, it is electing an agent to execute a 
part of the fiscal power of the Federal Government just 
as it creates offices and provides for their functions, and 
the fact that Congress has from time to time found that 
the fiscal agencies created by it are better qualified for 
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the public function by authorizing them further to engage 
in what would otherwise be private trading operations, 
has been repeatedly held not to detract from their ulti¬ 
mate character as public agencies. 

In the light of these distinctions we approach the 

_ j 

interpretation of any Federal banking act, not from the 
point of view of private individuals who desire to use 
the Federal legislation for their private benefit and inter¬ 
est, but from the point of view of the public interest 
and efficiency of the proposed agency to accomplish the 
national purpose and execute the great public power for 
which it was created. On the other hand, when a state 
banking law- is examined, the interest of the individuals 
who seek to use it is a legitimate subject of consideration, 
for without the presence of the state law they would be 
free to engage in banking operations, and the question 
there is how far the state law limits that freedom. IA na¬ 
tional banking institution of any kind is, in the language 
of the Chief Justice, “not such an individual or com- 
pany. It was not created for its own sake or for private 
purposes.” 

The question in this case is, therefore, not whether 
the relators have any rights, for nobody has a natural 
right to engage in banking under Federal auspices. The 
question is rather whether Congress has determined to 
use the relators as an instrument in the execution of a 
great constitutional power. No doubt, if Congress has 
so determined, the relators have interest enough to sus¬ 
tain an action by them to prevent the will of Congress 
from being thwarted. But in ascertaining what Congress 
has determined, no interest of supposed right on the part 
of the relators can be helpful in interpreting the lan¬ 
guage which Congress has used. 
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USE OF THE WORD “APPROVE” IN BANK 
LEGISLATION SINCE 1864. 

An examination of congressional legislation with re¬ 
gard to banking since 1864 shows that Congress has con¬ 
sistently used various forms of the word “approve” in 
the sense of conferring discretion upon the Comptroller 
of the Currency, the Secretary of the Treasury, or the 
Federal Reserve Board. Such a consistent use in stat¬ 
utes in pari materia is persuasive. In Marks v. United 
States, 161 U. S. 297, the court considered the meaning 
of a particular phrase in a statute in the light of its 
legislative history and said, p. 302: 

“The frequent use of this phrase in connec¬ 
tion with the same subject matter during all the leg¬ 
islative history of this country suggests, of course, a 
single and settled meaning.” 

and further on page 303 in the same opinion the court 
says as bearing on the improbability of the use of the 
phrase in subsequent statutes in a different sense, 

“If such had been its intent, it seems as though 
it would have expressed it in different language and 
not by a phrase so suggestive from past use, of a 
more limited purpose.” 

In the act of June 3, 1864, Chapter 106, Section 13 
(13 Stat. 103) Congress required the approval of the 
Comptroller of the Currency for the increase or reduc¬ 
tion of the capital stock of a national bank. This was 
held to confer discretion upon the Comptroller. Winters 
v. Armstrong, (C. C. 1889) 37 Fed. 508,514-515; McFarlin 
v. First National Bank, 68 Fed. (C. C. A.) 868; Delano 
v. Butler, 118 U. S. 634, 649. 

In the Act of June 3, 1864, Chapter 106, the word 
“approve” in the sense of conferring discretion upon 
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the Secretary of the Treasury or the Comptroller of the 
Currency will he found to have been used in Sections 
8, 12, 17, 18, 32 and 54/ j 

The various statutes relating to national banks, Fed¬ 
eral land banks, joint stock land banks and Federal 


*Note: That the word * 4 approve'- in statutes relative to banking 
has since that time been consistently used by the Congress in the sense 
of conferring discretion upon the Comptroller, the Secretary of the Treas¬ 
ury or the Federal Reserve Board or other designated agency is clearly 
demonstrated by the following Acts: 

Act May 1, 1866, Chapter 73, Section 2 (required approval of 
the Comptroller for change in location of a national bank); 

Act February 19, 1875, Chapter 89, 18 Statutes, 329; 

Act July 12, 1882, Chapter 290, Sections 1*2 and 3, 22 Statutes 
162-3; 

Act March 3, 1873, Chapter 269, Section 4, 17 Statutes 603;; 

Act February 27, 1877, Chapter 69, Section 1, 19 Statutes 252; 

Act May 1, 1886, Chapter 73, Section 1, 24 Statutes 18; j 

Act March 3, 1887, Chapter 378, Section 2; 

Act March 29, 1S89, Chapter 28, Section 2 (Compiled Statutes 
9829); 

Act March 14, 1900, Chapter 41, Section 10 (Compiled Statutes, 
9675) (requiring approval of Secretary of the Treasury for organiza¬ 
tion of banks of certain capital in cities of certain size) ; 

Act April 12, 1902, Chapter 503, 32 Statutes, 102 (Compiled Stat¬ 
utes 9673); 

Act May 30, 1908, Chapter 229, Section 10, 35 Statutes 551 (Com¬ 
piled Statutes 9709); 

Act December 23, 1913, Chapter 6, Section 21, 38 Stat. 271; 

Act December 23, 1913, Chapter 6, Section 28 (Compiled Stat¬ 
utes 9681) (requiring approval of Comptroller and Federal Rejserve 
Board for reduction of capital stock); 

Act December 23, 1913, Chapter 6, Section 12 (Compiled 'Stat¬ 
utes 9795); 

Act December 23, 1913, Chapter 6, Section 16, 38 Statutes 265; 

Act December 23, 1913, Chapter 6, Section IS, Subdivision 6, 38 
Statutes 268; 

Act September 7, 1916, Chapter 461, 38 Statutes 273, 39 Stat¬ 
utes 755 (Compiled Statutes 9745); 

Act September 7, 1916, Chapter 461, Subdivision 2 (e) (Com¬ 
piled Statutes 9797); 

Act September 7, 1916, Chapter 461, Subdivision 6, 39 Statutes 
754 (Compiled Statutes 9799); 

Act July 17, 1916, Chapter 245, Section 4, Subdivisions 3-6 and 

14; 

Act July 17, 1916, Chapter 245, Section 5, Subdivisions 5 and 7; 

Act July 17, 1916, Chapter 245, Section 7, Subdivisions 3 and 11; 

Act July 17, 1916, Chapter 245, Section IS, Subdivisions 1 and 
4 (not so valuable as Subdivision 2, defines duties quite fully); 

Act July 17, 1916, Chapter 245, Section 19, Subdivision 3 (Com¬ 
piled Statutes 9835; Re Joint Stock Land Banks); 

Act July 17, 1916, Chapter 245, Section 29, Subdivisions 1 and 4; 

Act September 17, 1919, Chapter 60, Sections 1-3; 

Act April 13, 1920, Chapter 128. 


i 
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Reserve Banks from 1864 to date contain many other 
instances where discretion has been conferred upon the 
Comptroller, the Secretary of Treasury, the Farm Loan 
Board, or the Federal Reserve Board, so that the policy 
of Congress in thus reposing discretion in such Federal 
agencies is clear. The citations here collected, however, 
are limited to those cases in which discretion has been 
conferred by the simple use of a form of the word “ap¬ 
prove.” 

The Courts have consistently interpreted the word 
“approve” in banking legislation as importing discre¬ 
tion and Congress has continued to use the word “ap¬ 
prove” in its legislation with full knowledge of its judi¬ 
cial construction. We, therefore, do not meet the word 
“approve” in the Foreign Banking Act as a stranger. 

Congress at the time it passed the Edge Act knew 
that broad discretion vested in the Comptroller of the 
Currency under the National Bank Act had been repeat¬ 
edly recognized, and nowhere more clearly than by the 
Supreme Court of the United States. Thus in McCor¬ 
mick v. Market Bank, 165 U. S. 538, 551-2, the court 
said: 

‘ ‘ The case at bar is no less clear than those just 
referred to. Congress, indeed, in establishing the 
system of national banks, instead of undertaking to 
grant special charters of incorporation upon its own 
judgment of the expediency of doing so in each case, 
has allowed corporations to be organized by volun¬ 
tary acts of the associates, under the general con¬ 
ditions defined in the statute. But the capacity of 
these voluntary associations to make contracts and 
to transact business has not been left to depend upon 
their own will, however formally expressed, without 
any public authority having ever passed upon their 
responsibility and fitness. On the contrary, Congress 
has entrusted to the Comptroller of the Currency the 
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power and the duty of making a careful examination 
into the condition of the association, including the 
amount of its capital stock actually paid in, and its 
compliance with the requirements of the statute in 
other respects, and if the result of his examination 
is satisfactory, of granting to the association an offi¬ 
cial certificate that it is authorized to commence the 
business of banking; and has forbidden the corpora¬ 
tion to transact any business whatever, except so far 
as required to perfect its organization, until it has 
received the certificate of the Comptroller. * * * 

“The Comptroller’s examination and certificate 
are required, not only for the security of those peal¬ 
ing with the bank, but also for the protection o|f the 
stockholders, for, without them, stockholders; who 
had paid in the amount of their subscriptions might 
find themselves held liable for debts contracted by 
the corporation, without its having obtained the pay¬ 
ments due from other stockholders, and otherwise 
complied with the requirements of the act. 

“One important object of Congress, in requir¬ 
ing the fitness of each corporation for carrying on 
business, with safety to its stockholders and to all 
persons dealing with it, to be ascertained and Certi¬ 
fied by a public officer before the corporation should 
have power to transact any business whatever, ex¬ 
cept to complete its organization as a corporation, 
doubtless was to create and maintain public Confi¬ 
dence in the new system of national banks estab¬ 
lished by Congress to take the place of the local 
banks to which the people had been accustomed”’ 

So far as national banks are concerned, Congress was 
constantly having brought to its attention the imperative 
necessity of discretionary power in the Comptroller. 
Thus in the Comptroller’s report for 1927 in reference 
to the organization of national banks, the Comptroller 
said, I 
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“This bureau is subject at all times to the de¬ 
mand for charters for new national banking asso¬ 
ciations. One of its most difficult problems is to 
avoid a conflict between the interests of the appli¬ 
cants and the needs of the community for additional 
banking facilities. There is a strong tendency on the 
part of many of those interested in securing charters 
for new banks to believe and to urge that because 
they or their associates are willing to risk their per¬ 
sonal funds in capitalizing an institution a charter 
should be granted. The chances of success based 
on local banking and business conditions and the re¬ 
sponsibility of investing the money of potential de¬ 
positors which would be attracted to them is given 
but scant consideration. An analysis of the applica¬ 
tions which this office has received for the establish¬ 
ment of new banks shows that there is too often a 
desire to organize banks in localities where the com¬ 
munities are amply served and which would not sup¬ 
port new institutions with a likelihood of any fair 
measure of success. 

“Extreme care should be exercised in granting 
charters, both for national and state banks. This 
has been my policy with respect to national bank 
charters. During the current year only 44 per cent 
of the number of applications received for the es¬ 
tablishment of new national banks was approved, as 
compared with 52 per cent the previous like period 
and an average of 72.8 per cent over the eight prior 
years, with a high of 82.7 per cent just subsequent to 
the World War.” 

***** 

“Applications to organize national banks and to 
convert State banks into national banking associa¬ 
tions were received in the current year to the num¬ 
ber of 290, with proposed capital stock of $66,420,000. 
Of the applications pending 129 were approved with 
proposed capital stock of $35,325,000, 138 rejected 
with proposed capital stock of $5,485,000.00.” (page 
14) 
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Again in his instructions with reference to the inves¬ 
tigation of applications for national bank charters, the 
Comptroller provided: 

“In making this investigation the examiner is 
instructed to give full consideration to all factors 
entering into the proposition. Among other matters 
to be considered are: First, the general character 
and experience of the organizers and of the pro¬ 
posed off icers of the new hank; second, the adequacy 
of existing hanking facilities and the need of further 
hanking capital; third, the outlook for the growth 
and development of the town or city in which the 
hank is to he located; fourth, the methods and hank¬ 
ing practices of the existing hank or banks, the in¬ 
terest rates which they charge to customers, and the 
character of the service which as quasi-public insti¬ 
tutions they are rendering to their community; fifth, 
the reasonable prospects for success of the new bank 
if efficiently managed. 

“In every case where there is a protest, the ex¬ 
aminer is directed to personally interview those for 
and against the proposition. 

“In addition to securing a report from the ex¬ 
aminer, made after a personal investigation* the 
Comptroller obtains a report from the Federal re¬ 
serve bank of the district, from the state banking 
department, and from such other sources as he may 
deem advisable.” Instructions No. 4 of the Comp¬ 
troller of the Currency, Regulations Promulgated 
.June 30 , 1927 , Digest of Rulings of the Federal Re¬ 
serve Board with Appendices ( 1928 ) pages 394 - 395 . 

That it is the practice of legislative bodies in this 
country generally, and of Congress in particular, to vest 
in some board, commission, or public officer the discre¬ 
tionary authority to permit, or refuse to permit, the au¬ 
thorization of corporations to engage in the banking 
business, is shown by examination of the laws generally 
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relating to the subject. Most of the state laws require 
the permission of some such board. Federal legislation 
is practically uniform in this requirement. The National 
Bank Act requires the approval of the Comptroller of the 
Currency for the organization of national banks, 12 U. S. 
C. A., Secs. 26 and 27; the Agricultural Credits Act of 
1923 required the approval of the Comptroller of the Cur¬ 
rency for the organization of national agricultural credit 
corporations, 12 U. S. C. A., Sec. 1171; the Federal Farm 
Loan Act requires the approval of the Federal Farm 
Loan Board for organization of national farm loan asso¬ 
ciations, 12 U. S. C. A., Sec. 719; and the Edge Act, in a 
striking instance of this consistent practice, requires the 
approval of the Federal Reserve Board before an exist¬ 
ing institution engaged in banking can become, by conver¬ 
sion, a foreign financing corporation under the Edge 
Act, 12 IT. S. C. A. Sec. 629. 

It would seem clear that if all these delicate and diffi¬ 
cult considerations surround the organization of national 
banks, whose operations are under the immediate eye of 
the Comptroller and whose frequent examination by ex¬ 
pert agents is provided for by statute, that an even more 
rigid necessity would exist for discretion in some in¬ 
formed and responsible public officer or body with re¬ 
gard to the formation of foreign banking corporations 
with powers so extensive as those conferred by Section 
615 of Title 12, U. S. C. A. These foreign banking corpo¬ 
rations, as we shall see, conduct their operations in re¬ 
mote parts of the world and in the form of debentures, 
which they are authorized to issue, sell in the markets 
of the United States securities in large amounts. Such 
powers are fraught with international and domestic con¬ 
sequences of the gravest kind. The prudence, experi¬ 
ence and security with which the operations are con- 
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ducted; the financial conditions existing in foreign coun¬ 
tries at the time, including the stability and standards of 
such currencies; and indeed, the security of international 
relations, so far as they can be forecasted, are all ele¬ 
ments which enter into both the wisdom of such under¬ 
takings and the usefulness vel non of the foreign banking 

i 

corporation as an integral part of the Federal fiscal sys¬ 
tem. 

It is only by considering Federal banking legislation 
as a consistent whole, the several parts of which are in¬ 
tegrated, that we can correctly interpret any particular 
banking act. The Edge Law, under which foreign bank¬ 
ing corporations are authorized, is not a separate and 
independent piece of legislation, but its history j shows 
that it was intended to supplement existing Federal bank¬ 
ing provisions in view of the confusion in international 
finance consequent upon the World War. We, therefore, 
examine briefly the situation at the time of the enact¬ 
ment of the Edge Act. 

THE ENACTMENT OF THE EDGE LAW AUTHORIZING 
FOREIGN BANKING CORPORATIONS. 

It is well established that in the interpretation of 
statutes, courts should interpret them as of the date of 
their enactment and not in the light of subsequent de¬ 
velopments. It is also well established that the court 
may properly consider the history of the times and the 
social, economic and other conditions at the time the 
legislation arose. The consideration of such facts is not 
for the purpose of varying the statute, but for the pur¬ 
pose of determining the true intent of the Legislature. 
The rule is thus stated in 25 R. C. L. 1029, See. 265: 

“In interpreting an ambiguous statute the ques¬ 
tion is what the words used therein meant to those 
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using them, and to ascertain this the court should 
examine the statute in the light of the history of 
the enactment, the contemporary history of the con¬ 
ditions and situation of the people, the economic and 
sociologic policy of the state * * * and all other 
matters of common knowledge.” 

The rule is again stated in 25 R. C. L. 1035, in the 
following language: 

“Where the language of a statute is in any man¬ 
ner obscure or of doubtful meaning, the court in 
construing such statute may with propriety recur to 
the history of the times when it was passed and of 
the Act itself, in order to ascertain the reason as 
well as the meaning of particular provisions in it. 
* * * The condition of the country when the Act was 
passed, and other circumstances surrounding its 
enactment, mav also properly be considered in con¬ 
struing it * * **.” 

See also The Delaware, 161 U. S. 459, at 472; United 
States v. Union Pacific, 91 U. S. 72, at 79; Holy Trinity 
Church v. United States, 143 U. S. 457, 463. 

This statute was enacted December 24, 1919 as 
Chapter 18, 41 Stat. 378. It is thus a matter of public 
history that the time of the enactment of this statute was 
immediately after the close of the World War—a period 
of chaos, instability and uncertainty in foreign trade, and 
particularly in the financial structure upon which trans¬ 
actions in foreign business depended. Foreign exchange 
was in a chaotic condition. The currencies of many of 
the leading commercial countries of the world were un¬ 
stable. The embarrassment of foreign trade was, in a 
large measure, due to this state of foreign exchange, and 
to the violent fluctuations of value in foreign currencies, 
as well as to uncertainty in the political stability of many 
foreign countries upon which security of international 


27 


foreign relations necessarily depended. The energies of 
the people of the United States had been released from 
war activities and war industries, and were eagerly seek¬ 
ing opportunities for foreign trade. The peoples of war- 
devastated countries abroad were as eagerly seeking ac¬ 
cess to the markets of the United States for supplies, both 
for their sustenance and as a means of rehabilitating 
their shattered industries. In the United States itsplf a 
financial system of extraordinary flexibility and adequacy 
had been constructed by superimposing upon the Na¬ 
tional Banking System the Federal Reserve System. The 
Federal Reserve System was under the control of the 
Federal Reserve Board—a body of public officers, in¬ 
cluding the Secretary of the Treasury and the Comp¬ 
troller of the Currency under statutory mandate to keep 
themselves in most intimate contact with financial con¬ 
ditions and provided with agencies of inquiry and in¬ 
formation, which in a very obvious and authoritative 
way made the Federal Reserve Board both the capstone 
of the National financial system and the best-informed 
and equipped official body in the United States in all mat¬ 
ters dealing with the financial needs and security of the 
country and the fluctuating conditions which from day to 
day affected it, both at home and abroad. Whether or 
not it would be possible by any device to provide a stable 
medium for carrying on any international trade in the 
conditions then existing was doubtful. If any device 
could be created, it was further doubtful how long, and 
to what extent it could successfully operate, and how long 
its operations would be needed. The situation was mani¬ 
festly an appropriate one of a declaration of policy in a 
donation of power by Congress, leaving the execution of 
the power to depend upon determinations of fact from 
time to time as the situation in international finances 
changed. 



28 


The government itself had many financial interests 
outside of the United States and was called upon to con¬ 
duct fiscal international operations. 

It is alleged in the Answer, Record Page 39, that one 
of the great purposes of the Act as finally passed was to 
provide for and create Bankers Acceptances which would 
create the confidence necessary to stabilize foreign trade 
under the conditions then prevailing, and likewise for 
the purpose of providing Bankers Acceptances of un¬ 
questioned soundness as secondary reserves for the banks 
of the United States which were members of the Federal 
Reserve System. The proposed statute, therefore, was 
tied up with the stabilization of foreign trade, post-war 
reconstruction, and the solvency and integrity of the 
financial structure of the United States, including the 
domestic fiscal agencies of the government, namely, the 
Federal Reserve System and its constituent members, 
the National Banks. 

When the Act was drawn, its character was made 
plain in its every section; but that it was a part of the 
official fiscal machinery of the nation rather than an au¬ 
thorization for the formation of private trading com¬ 
panies, especially appears in 12 U. S. C. A. Sec. 611, 
where the Secretary of the Treasury is authorized to re¬ 
quire corporations formed under the Act to act as fiscal 
agents of the United States both at home and in our 
foreign territories and possessions. Such service to a 
representative of the Federal Government necessarily in¬ 
volved the integrity of the Federal Government itself in 
a very high degree, and in places where it was of the ut¬ 
most importance. 

The reading of the Act shows the solicitude of 
Congress. All the important powers conferred upon such 
corporations, if and when created, are carefully safe- 


29 


guarded in their exercise by regulatory discretion con¬ 
ferred upon the Federal Eeserve Board. 

In such a situation it is frankly inconceivable that 
Congress could have intended to authorize every group 
of five citizens who might get themselves together and 
prepare with formal accuracy Articles of Association 
and Organization Certificates to project themselves, with 
all their confusing inexperience, lack of skill, and lack of 
knowledge into an international financial situation al¬ 
ready so shattered, groping and bewildered. The very 
wisest financial and economic experts in the world were 
puzzled by the unprecedented situation, and no rational 
purpose can be attributed to Congress in this situation 
beyond placing at the discretion of the Federal Reserve 
Board the possibility of using foreign banking corpora¬ 
tions, if in its judgment the facts and developments of 
the situation from time to time suggested their use. 

If by so obvious a course of reasoning we hajve ar¬ 
rived at the necessity and probable object of the statute, 
the duty of a court called upon to construe the legisla¬ 
tion becomes plain. “The necessity and probable object 
of the statute” being clear, the court will “give such 
construction to the language used as to carry the inten¬ 
tion of the Legislature into effect.” Peoples, ex rel., 
Peake v. Columbia County, 43 N. Y. 130; United $'dates 
v. Union Pacific R. R. Co., 91 U. S. 72 at 79; Holy Trinity 
Church v. United States, 143 U. S. 457, at 463. | 

It is thus clear that in order to remedy the evil in 
question and to accomplish the purposes of the statute, 
Congress was compelled to vest some Federal Agency 
with discretion to approve or disapprove applications for 

i 

the incorporation of foreign banks, and it is submitted 
that the language employed was clear and apt for that 
purpose. Even in domestic financial institutions char- 
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acter, experience and skill were known to be essen¬ 
tial to success. Thus in the Report of the Comptroller 
for 1925, in explanation of the cause of the failure of Na¬ 
tional Banks, the Comptroller said, at page 5: 

“Upon an analysis of the cause of these failures, 
it appears that 49 were due to economic conditions, 
crop failures caused by drought, and the fall in 
market prices for livestock. Thirty-nine were 
caused by inexperience and mismanagement by of¬ 
ficers and directors and only 10 by defalcation of an 
officer or employee of a bank. The first two named 
causes might be consolidated and attributed to strong 
competitive banking without the proper banking 
experience and banking ability, for, after all, the fact 
remains that there are manv solvent banks remain- 
ing in these territories where the failures have been 
most prolific and that such banks are in charge of 
and have been managed by capable and experienced 
men who, under the strongest pressure of competi¬ 
tion, have been able to loan and invest the bank’s 
funds without incurring disastrous losses.” 

Congress was well aware that the business of bank¬ 
ing has been judicially held to be affected with a public in¬ 
terest, and that States had not only been able by virtue of 
the police power to regulate and restrict the right to 
carry on such business, but had found it increasingly 
necessary to impose such regulation and restriction. 
Congress was not, of course, in this Act, attempting to ex¬ 
ercise any part of the police power. It was organizing 
and selecting a federal instrumentality; but it was an 
instrumentality of a kind and having powers which it 
had been found, both by the Nation and the State, neces¬ 
sary rigidly to control. These circumstances are de¬ 
monstrative of the necessity of conferring discretion upon 
some Federal Agency for the purpose of preventing pub¬ 
lic injury through the irresponsible, unwise, or untimely 
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creation of instrumentalities of the kind Congress was 
then authorizing. 

Noble State Bank, v. Haskell, 219 U.S. 104; Shallen- 
berger v. First State Bank, 219 U. S. 114; Assaria State 
Bank v. Dolley, 219 U. S. 121; Engel v. O’Malley, 219 U. 
S. 128; Title Guaranty Company v. Allen, 240 U. S. 136; 
Schaake v. Dolley, 85 Kansas 598, 37 L. R. A. (N. S.) 
877. i 

j 

Even under State statutes investigations into the ap¬ 
plications, as well as into the public need for additional 
banks in communities were frequently authorized to be 
made purely under the police power regulating the ex¬ 
ercise of an otherwise natural right. Thus, in the case 
last cited— Schaake v. Dolley —the State of Kansas had 
authorized such inquiries by the State Charter Board. 
The Board granted the first application and after investi¬ 
gation refused the second on the ground that there was 
no public necessity for an additional bank in the City of 
Abilene. The applicant which had been refused, brohght 
action for a writ of mandamus to compel the Charter 
Board to grant a charter, but the writ was denied, the 
plaintiff appealed and the judgment was affirmed by the 
Supreme Court of Kansas. The Court said, (pp. 880- 
881): [ 

“Banks are indispensable agencies, thrbugh 
which the industry, trade, and commerce of all 
civilized countries and communities are now carried 
on. The banker is the universal broker over whose 
counter the exchanges of supply and demand are, 
in the final analysis, effected. The capital which he 
has invested and the returns which he receives upon 
it are insignificant in importance to the advantages 
which society at large derives from the conduct of 
the banking business, and the evil consequences of 
unsound banking are distributed between the banker 
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and the general public in like proportion. Banking 
is not a business ‘affected with a public interest’ in 
the sense in which Lord Hale first used that expres¬ 
sion in the treaties, ‘De Portibus Maris.’ But 
banking has ceased to be, if it ever was, a matter of 
private concern only, like the business of the mer¬ 
chant and for all purposes of legislative regulation 
and control it may be said to be ‘ affected with a pub¬ 
lic interest.’ * * * 

“When once a subject is found to be within the 
scope of the state’s police power, the only limita¬ 
tions upon the exercise of the power are that regula¬ 
tions must have reference in fact to the welfare of 
society, and must be fairly designed to protect the 
public against evils which might otherwise occur. 
Within these limits, the legislature is the sole judge 
of the nature and extent of the measures necessary 
to accomplish its purpose. It may even go so far as 
to establish a monopoly.” 

The following cases are merely illustrative of the 
general necessity which the States have found to require 
the restriction of the free carrying-on of the banking 
business through a preliminary determination of the fit¬ 
ness and standing of incorporators, their competency to 
engage in the banking business and whether the creation 
of the proposed bank will be compatible with the public 
interest: Lloyd v. Ramsey, 192 la. 103; Slmmzvay v. 
Warrick, 108 Neb. 652; Mulky v. Bennett, 95 Ore. 70; 
Farmersville Loan & Trust Co. v. Hirning, 42 S. Dak. 
52, 172 N. W. 931; Re Commercial State Bank of Scotts 
Bluff, 105 Neb. 248, 179 N. W. 1021; Engel v. O’Malley, 
219 U. S. 128; People ex rel. Schweger v. Brady, 268 Ill. 
192, 108 N. E. 1009. 


THE LEGISLATIVE HISTORY OF THE EDGE ACT. 

For the purpose of determining the intention of 
Congress it is competent for the Court to consider the 
history of the Act itself while under consideration. The 
text of the bill as originally drawn contained the lan¬ 
guage : 

“Upon duly making and filing articles of asso¬ 
ciation and an organization certificate, the associa¬ 
tion shall become and be a body corporate, and as 
such and in the name designated therein shall have 
power 4 * (58 Congr. Record 7853). 

The Bill was referred to the House Committee on 
Banking and Currency which made, among other amend¬ 
ments, the following: 

“Page 4, Line 1. After the word ‘certificate’ 
insert ‘and after the Federal Reserve Board has ap¬ 
proved the same and issued a permit to begin busi¬ 
ness.’ ” (58 Congr. Record 7854.) 

This amendment added the language in 12 U. S. 
C. A., Sec. 614, which is here in question. 

The Bill as drawn contained, all through its pro¬ 
visions, discretionary authority as to details and lhrge 
powers of general regulation by the Federal Reserve 
Board, but plainly this was not enough to satisfy 
Congress, and so, in addition to this piecemeal and de¬ 
tailed discretion and power an amendment was added 
which, in the light of the situation, the debate, and 
the purposes of the Act, plainly imposed in limine the 
requirement that the Federal Reserve Board should ap¬ 
prove the project in its sound discretion and not merely 
that the Federal Reserve Board should exercise a minis¬ 
terial and clerical supervision over the formal correct¬ 
ness of the papers drawn by applicants. 
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In the debates the understanding of the Congress 
with regard to the power and discretion conferred is not 
left open to doubt. 

Legislative debates are not determinative of a 
proper interpretation of the statute, although the court 
may properly advert to such debates for the purpose of 
gathering information as to the intention of the legisla¬ 
tive body in the same manner as it may refer to any 
other source of the history of the times, and the evil 
sought to be remedied. 25 R. C. L. 1038-9. However, 
“explanatory statements * * * made by the committee 
member in charge of a Bill in course of passage” “may 
be regarded as an exposition of the legislative intent 
where otherwise the meaning of a statute is obscure.” 
Duplex Co. v. Deering, 254 U. S. 443, at 475 and 474, 
and cases cited. See also Mennen Co. v. Federal Trade 
Commission, 288 Fed. 774, at 778. Such expositions 
stand on the same footing as a Committee Report. 
While the Bill, which was eventually adopted as the 
Foreign Banking Act, was before the House, Mr. 
Steagall, the Committee member in charge of the Bill, in 
explanation of its meaning, stated: 

“They are not permitted to operate upon a 
capital of less than $2,000,000.00, which cannot be 
impaired by the payment of dividends or otherwise. 
They are not permitted to organize except with the 
approval of the Federal Reserve Board.” (58 Cong. 
Record, 7901.) 

In Duplex Co. v. Deering, supra, the Supreme Court 
had under consideration the interpretation of the Clayton 
Act. After quoting the statements which had been made 
by the Committee member in charge of the Bill during 
the course of the debate thereon in the House, the Court 
said, at page 477: 
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“This was the final word of the House Com¬ 
mittee on the subject, and was uttered under such 
circumstances and with such impressive emphasis 
that it is not going too far to say that except for 
this exposition of the meaning of the section it would 
not have been enacted in the form in which it was re¬ 
ported. In substantially that form it became law; 
and since in our opinion its proper construction is 
entirely in accord with its purpose as thus declared, 
little need be added.” 


Likewise, in this case, it is not going too far to say 
that in the absence of Mr. Steagall’s exposition of the 
meaning of this provision of the Foreign Banking Act 
which had been incorporated by amendment after the in¬ 
troduction of the. Bill, to the effect that the public in¬ 
terest had been safeguarded by making the right to or¬ 
ganize such corporations contingent upon the approval 
of a Federal Agency in the interests of the public wel¬ 
fare, this section would never have been enacted iii its 
present form. The Committee member’s explanation 
conclusively establishes that it was the intent of the 
Congress to confer discretion upon the Federal Reserve 
Board in the circumstances. Since this authoritative 
explanation of the intent and purpose is in entire accord 
with the clear language employed, if it is construed in 
its ordinary and customary meaning, nothing need be 
added. It is clear that the Congress accomplished its in¬ 
tent to impose upon the Federal Reserve Board the 
duty to exercise its judgment and discretion asi to 
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whether any particular application for such a Federal 
charter should be granted with due regard to the public 
interest and the obvious purposes of the Act. j 
The Congress might have granted special charters 
of incorporation upon its own judgment of the expediency 
of doing so in each case but instead followed the policy 
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theretofore adopted in the National Banking Act of creat¬ 
ing a general authority for the formation of such corpo¬ 
rations, subject to the condition that the right to form 
such corporation in each particular case, should be sub¬ 
ject to the determination of a designated Federal Agency 
that it would be compatible with the public interest and 
the obvious purposes of the Act. McCormick v. Market 
Bank, 165 U. S. 538, at 551. 

Every pertinent test for the interpretation of stat¬ 
utes has been applied to the Act in controversy. Every 
one of these tests demonstrates that in accordance with 
the plain language of the Act, the Federal Reserve Board 
is vested not only with the power, but with the duty, to 
exercise its judgment and discretion with respect to the 
approval of articles of association and organization cer¬ 
tificates submitted to it. 

CONSTRUCTION OF THE ACT. 

I. 

SECTION 614, U. S. C. A. 12 IMPOSES THE DUTY UPON 
THE FEDERAL RESERVE BOARD OF EXERCISING 
ITS JUDGMENT AND DISCRETION WITH RESPECT 
TO THE APPROVAL OR DISAPPROVAL OF THE 
ARTICLES OF ASSOCIATION AND ORGANIZATION 
CERTIFICATES MADE AND FILED UNDER THE 
STATUTE. 

A. 

The language of the statute, construed in its ordi¬ 
nary and customary meaning confers discretion upon the 
Federal Reserve Board to approve or disapprove the 
articles of association and organization certificate. 

The contention that the statute vests the Federal 
Reserve Board with no discretion immediately gives rise 
to the question: Why did the Congress require the ap¬ 
proval of the Federal Reserve Board at all? 


No doubt the Federal Reserve Board would be un¬ 
der no obligation to receive and file articles of associa¬ 
tion and organization certificates signed only by two 
natural persons, or providing for the conduct of sbme 
business other than that authorized by the statute, even 
though there were no language with reference to the 
approval of the articles by the Federal Reserve Board 
in the statute. The relators’ construction immediately 
comes into conflict with the plain language of the stat¬ 
ute in this as in many other particulars, which are here¬ 
inafter noted. 


AVe have seen that there is no inherent, natural or 
common law right to organize and carry on a national 
corporation, such as a corporation for Foreign Bank¬ 
ing, or to become a fiscal agent or instrumentality of 
the United States Government. McCormick v. Market 
Bank, 165 U. S. 538; First National Bank v. Murray, 
212 Fed. 140, 142. The relators can rely upon no other 
legal right, power or privilege to form this corporation 
than that which may have been created by the Act; of 
Congress. 

Hence, the only question involved is the true mean¬ 
ing and interpretation of the Congressional Act. Its solu¬ 
tion consists solely in arriving at the meaning and intOnt 
of the legislative body. The great fundamental rule of 
statutory construction is to ascertain and give effect 
to the intention of the legislature. When that intention 
is once determined, no inaptness of language can be 
permitted to defeat it; and every ambiguity must be 
construed in such a way as to make effective the legisla¬ 
tive intent. We now proceed in the light of the recog¬ 
nized rules of statutory construction to ascertain whether 
the intention of the Congress in conferring the power of 
approval upon the Federal Reserve Board can be defer- 
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mined and upon its determination given effect under 
the language of the statute. 

Our first inquiry is properly directed to the meaning 
of the language employed as it is customarily and gen¬ 
erally understood. In unequivocal terms the statute con¬ 
fers the power of approval upon the Federal Reserve 
Board. In ordinary understanding the power to approve 
vested in governmental officials or created by contract 
among private individuals does not impose a mandatory 
duty. It ordinarily vests the possessor of the power 
with discretion and judgment because otherwise the 
power to approve would become a hollo-w and idle cere¬ 
mony. Thus in Southern Pacific Company v. Olympian 
Dredging Company, 260 U. S. 205, the court said: 

“The power to approve implies the power to 
disapprove, and the power to disapprove necessarily 
includes the lesser power to condition an approval.” 

The authorities generally clearly establish that the 
use of the words “approve” or “approval” vests the 
approving body with discretion. Brown v. City of New¬ 
bury port, 209 Mass. 259, 95 N. E. 504; Simpson v. City 
of Marlborough, 236 Mass. 210, 214, 127 N. E. 887, 888; 
Cunningham v. Commissioner of Banks, 249 Mass. 401, 
420, 144 N. E. 447, 455; State v. Duckett, 130 S. E. 340, 
342; 133 S. C. 85, 93 (1925); State ex rel. Daly v. 
Henderson, 74 So. 951, 199 Ala. 428 (1917); Key ex rel. 
v. Board of Education of Granville County, 86 S. E. 
1002; 170 N. C. 123, 128 (1915); Fuller v. Board of Uni¬ 
versity and School lands, 129 N. W. 1029, 21 N. D. 212 
(1911); Melton v. Cherokee Oil & Gas Co., 170 Pac. 691, 
697; 67 Okla. 247; Cosner v. Colusa County, 58 Cal. 274, 
275; Privett v. Board of Education, 104 W. Va. 35. 

This conclusion is squarely supported by State ex 
rel. Dodd v. Hill, 84 W. Va. 468, 100 S. E. 286, where 


practically identical language was held to confer discre¬ 
tion upon the Commissioner of Banking to approve dr 
disapprove an application for a state bank charter. The 
laws of West Virginia (Ch. 54, Sec. 78) provided that 
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“thereafter no charter shall be issued to any bank to do 
business in this state until the application therefor has 
been approved in writing by the commissioner of bank¬ 
ing.” An application was made to the Commissioner 
for approval which was refused on the ground that the 
Commissioner thought no new bank was needed in the 
place where the proposed bank was to be located. The 
action was for a writ of mandamus to compel the Com¬ 
missioner to approve the Charter and the court denied 
the application on the ground that the power conferred 
upon the Commissioner involved an exercise of discretion 
and that the Commissioner had not acted arbitrarily. 
The court said: 


“Some of the matters alleged by respondent for 
his refusal to approve the initial steps taken for the 
establishment of the proposed bank may not, as peti¬ 
tioners say be sufficient. But when the return is 
considered in its entirety in the light of the objects 
of the State banking act taken as a whole, and in 
view of the authorities, it presents facts, circum¬ 
stances and conditions such as we think do not war¬ 
rant us in awarding the peremptory writ. Apparent¬ 
ly the chief purpose of the Legislature in enact¬ 
ing the state banking law was to regulate the bank¬ 
ing business and render it more efficient and more 
safe for those who entrust money to them. These 
considerations and numerous others of similar and 
like character have cooperated to induce such legisla¬ 
tion by many if not all of the states, following con¬ 
gressional action as the safest and best criterion. 
Depositors have suffered severe losses by the failure 
of banks, due sometimes only to the lack of business 


enterprise in the community to create a demand 


for 
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capital, but generally because of the dishonesty or 
incapacity of bank officers or agents, and when in¬ 
solvency occurs, as it often does from one or both 
causes, it is usually the depositor least capable of 
sustaining the loss who suffers most seriously. 

“What motive prompted the creation of the of¬ 
fice and the enactment of the provision granting such 
authority if the Legislature did not intend the public 
to derive some substantial benefit and protection 
from the power granted? Certainly there ivas no 
public demand for protection against injury from 
informality in the application for the privilege of 
engaging in the business. No serious results have 
flowed from that source. It was to reduce the prob¬ 
ability of mishaps and losses of the nature men¬ 
tioned above that the banking commissioner was in¬ 
trusted with such power, and to achieve that and a 
certain discretion must be allowed him in the ex¬ 
ercise of his duties. 

“Writ denied.” (Italics ours.) 

Hence, it is submitted that the language of the stat¬ 
ute in the usual and ordinary sense in which such lan¬ 
guage is employed explicitly vests the Federal Reserve 
Board with discretion as to whether it will approve the 
articles of association and the certificate of organization; 
and therefore, the burden is upon the relators of clearly 
establishing that the Congress has used this language in 
some sense different than its ordinary and customary 
meaning. 


B. 

Respondents’ interpretation is confirmed by the fact 
that Congress has used a form of the word “approve” 
throughout the Foreign Banking Act in the sense of con¬ 
ferring discretion upon the Federal Reserve Board. 

It is likewise a well established principle of statutory 
construction that where the same word or phrase is used 


in different parts of the same statute, it will be presumed 
in the absence of clear evidence to the contrary, that such 
word or phrase is used in the same sense throughout the 
Act. The principle has been stated as follows: 

“Context and Related Clauses. The words, 
phrases and sentences of a statute are to be under¬ 
stood as used, not in any abstract sense, but with due 
regard to the context, and in that sense which best 
harmonizes with all other parts of the statute. In 
expounding one part of a statute therefore resort 
should be had to every other part, including eten 
parts that are unconstitutional or that have been re¬ 
pealed. And where one part of the statute is sus¬ 
ceptible of two constructions, and the language of 
another part is clear and definite, and is consistent 
with one of such construction, and opposed to the 
other, that construction must be adopted which yill 
render all clauses harmonious. Where the same 
icord or phrase is used in different parts of a stat¬ 
ute, it will he presumed to he used in the same sekse 
throughout; and where its meaning in one instance 
is clear, this meaning tvill he attached to it elsewhere, 
unless it clearly appears from the whole statute that 
it was the intention of the legislature to use it\ in 
different senses 36 Cyc . 1132. 

In the light of the foregoing rule, much light may be 
thrown upon the proper interpretation of this statute. 
In Section 613, the name to be assumed by the corpora¬ 
tion is made “subject to the approval of the Federal 
Reserve Board.” Here the Congress has used the wbrd 
“approval” in the sense of conferring discretion upon 
the Federal Reserve Board. That such is the sensb in 
which the word is used is not only admitted by the!re¬ 
lators but is so clear as to admit of no argument because 
if the Federal Reserve Board were under a mandatory 
duty to approve any names suggested, this provision of 
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the statute would become ridiculous. Again in Sub-Sec¬ 
tion B of Section 615, such corporations are authorized 
to establish branches or agencies “at such places as may 
be approved by the Federal Reserve Board.” Again 
we find that the Congress has used the word “ approve” 
unmistakably in the sense of conferring discretion upon 
the Federal Reserve Board. 

Sub-Section C of Section 615 prohibits such incor¬ 
porations from vesting over ten per cent (10%) of their 
capital in any one corporation “except with the approval 
of the Federal Reserve Board.” Again Congress has 
used the word “ approval’ f unmistakably in the sense of 
conferring discretion upon the Federal Reserve Board. 

In Section 619, the Congress provides that the Sec¬ 
tion shall not prohibit any director, etc., of any member 
bank “who has procured the approval of the Federal 
Reserve Board from serving at the same time as a 
director, etc.,” of a foreign banking corporation, and 
further, that the Section shall not prohibit any director, 
etc., of a foreign banking corporation “who has procured 
the approval of the Federal Reserve Board from serv¬ 
ing as a director, etc.,” of any other corporation in whose 
capital the foreign banking corporation shall have in¬ 
vested. Here it is again clear that the Congress has 
twice used the word “approval” in this Section in the 
definite sense of conferring discretion upon the Federal 
Reserve Board. 

In Section 629, it is provided, that in the manner 
outlined by that Section, state corporations may be con¬ 
verted into national corporations “with the approval of 
the Federal Reserve Board,” and further, that such con¬ 
verted corporation may assume “any name approved by 
the Federal Reserve board.” Here again the Congress 
has twice used a form of the word “approve” n nmi stak- 
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ably to confer discretion upon the Federal Reserve 
Board. 

In Section 628, it is provided that any foreign bank¬ 
ing corporation may within two years prior to the ex¬ 
piration of its original charter period “apply tq the 
Federal Reserve Board for its approval to extend the 
period of its corporate existence,” and that “upofi the 
certified approval of the Federal Reserve Board, V its 
corporate existence shall be extended. Here agaixi the 
Congress has used the word “ approval” in a sense 
which admits of no argument but that it confers discre¬ 
tion upon the Federal Reserve Board. Any contention 
that the Federal Reserve Board would be required to 
approve such extension as a mandatory duty clearly 
would be untenable. 

The foregoing are all of the places in the Foreign 

I 

Banking Act in which some form of the word “approve” 
is used except in Section 614, which is the subject of this 
controversy. Hence we find that in all of the eight in¬ 
stances in which this language was used by the Congress 
in this Act, being all of the instances in which it was 
used other than in Section (614), the language has been 
unmistakably used in the sense of conferring discretion 
upon the Federal Reserve Board. Under the recognized 
rule of statutory construction this is persuasive, if not 
compelling, evidence that the Congress used this language 
in the same sense throughout the Act. It would be so un¬ 
likely that the Congress would use this language in one 
sense in eight instances, and in the same manner but in 
an entirely different sense in the ninth instance, thqt it 
would require the most compelling evidence to reach the 
conclusion that the Congress had done so. Thus, it is 
clear that the application of this rule of statutory con¬ 
struction brings us to a conclusion which is in accord 
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with respondents’ contention as to the plain meaning of 
Section 614 as construed in the light of the ordinary and 
customary meaning of the language there employed. 

The relators contend that the fact that Section 613 
expressly provides that the name assumed by the cor¬ 
poration shall be subject to the approval of the Federal 
Reserve Board establishes that no other discretion was 
intended to be conferred upon that Board with respect 
to the articles of association and organization certificate. 
While the conclusion would not follow in any event, its 
unsoundness as an argument for relators’ construction 
is clearly demonstrated by the fact that Section 629 pro¬ 
vides separately for the approval by the Federal Reserve 
Board of the conversion of a state corporation into a na¬ 
tional corporation and for the approval by that Board of 
the name assumed by such converted corporation under 
circumstances and language which admit of no argument 
but that discretion is conferred in both instances in Sec¬ 
tion 629 upon the Federal Reserve Board. 

C. 

The fact that the relators’ construction would render 
Section 614 repugnant to and inconsistent with other 
provisions of the Act demonstrates its unsoundness. 

Another well established principle of construction 
is that the several provisions of a statute should be con¬ 
strued together in the light of the general purpose and 
object of the Act, and so as to give effect to the main 
intent and purpose of the legislature. The various pro¬ 
visions of the Act must be construed together so as to 
give them due and conjoint effect without repugnancy or 
inconsistency. 25 R. C. L. 1006-8 Section 247. 

Relators contend that the Federal Reserve Board 
is vested with no discretion except with respect to ap- 
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proval as to the corporate name. Section 613 provides 
that the organization certificate shall specifically state 
“the place or places where its operations are to be car¬ 
ried on.” Section 615, Subdivision B, expressly pro¬ 
vides that the establishment of branches or agencies in 
foreign countries and insular possessions of the United 
States must be subject to the approval of the Federal 
Reserve Board. 

However, if the contention of the relators is correct, 
they may include in their organization certificate and 
articles of association any places and countries in the 
world as those where the corporate operations are' to 
be carried on; and the Federal Reserve Board is un^er 
a mandatory duty, which may be enforced by mandamus, 
to approve such organization certificate and articles of 
association no matter how inimical such operations in 
such places and countries might be to the public inter¬ 
est. Hence the power conferred upon the Federal Re¬ 
serve Board by Sub-Section B of Section 615 could be 
defeated and nullified by the incorporators if that Board 
has no power except the ministerial duty to pass upon 
the sufficiency of the articles of association and certifi¬ 
cate of organization as a matter of form. Surely the 
Court would adopt no construction of this statute whjich 
would nullify or enable the circumvention of some of 
its important provisions. : 

I 

Section 628 requires a foreign banking corporation 
to obtain the approval of the Federal Reserve Bo&i*d 
before it may extend its corporate existence. Is it rea¬ 
sonable to suppose that the Congress would require such 
a corporation, which must obviously have been in suc¬ 
cessful or at least solvent operation for nearly twenty 
years, to obtain the approval of the Federal Reserve 
Board before its corporate existence could be extended 


l 
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under the terms of the Act, but at the same time provide 
that any five natural persons, no matter how irresponsi¬ 
ble or incompetent (which circumstances under the 
theory of the relators is not a competent subject of in¬ 
quiry), are entitled as a matter of law to form such a 
national corporation and to become a fiscal agency and 
instrumentalitv of the Federal Government, and that 
the Federal Reserve Board is under a mandatory duty 
to approve such incorporation no matter how inimicable 
it may be to the public welfare, to the stability of the 
foreign trade of the United States and to the solvency of 
the Domestic Banking System of the Nation? If such 
be the true construction, then any such foreign banking 
corporation which the Federal Reserve Board deems un¬ 
worthy of an extension of its corporate existence may 
simply organize a new corporation and the Federal Re¬ 
serve Board is under mandatory ministerial duty to 
approve such organization for another twenty years. 

Again Section 629 requires the state corporation 
to obtain the approval of the Federal Reserve Board 
before it may be converted into a national corporation. 
Is it probable that the same Congress which was so 
solicitous of this grant of Federal authority for the 
purpose of creating instrumentalities of the Federal 
Government that it only permitted state corporations 
(which would obviously be going concerns) to be con¬ 
verted when in the judgment of the Federal Reserve 
Board it would not be inimicable to the foreign trade and 
financial structure of the United States, nevertheless 
authorized any five persons, who possess no qualifica¬ 
tions other than being in existence, to form such a corpo¬ 
ration as a matter of right? 

While Section 611 generally provides for the crea¬ 
tion of such corporations by any five natural persons, 


47 


Section 613 requires that “the articles of association 
shall be signed by all persons intending to participate in 
the organization of the corporation.” This is an un¬ 
usual provision with respect to incorporation statutes. 
It has frequently been the practice for corporations to 
be organized by the minimum number of persons Re¬ 
quired under the statute, of whom some, if not all, were 
frequently dummies. It was neither necessary, eustojn- 
ary nor the practice for all persons actively interested 
in the organization and launching of a corporation to 
sign the articles of organization. Is not this language 
a clear implication that all persons who are actively 
interested in the formation of such a corporation shhll 
sign the articles? If this be true, what purpose could 
be subserved other than to disclose the real incorpo¬ 
rators and backers of the corporation? If that con¬ 
clusion be correct, what purpose could be subserved by 
requiring that all of the real incorporators and backers 
of the proposed corporation should sign the articles of 
incorporation, unless it were for the very purpose of 
enabling the Federal Reserve Board in the exercise of 
that discretion conferred upon it by the Congress, to 
determine whether the financial responsibility, business 
experience and judgment and business integrity of those 
launching the corporation were such as to justify the ap¬ 
proval of the Board with due regard to the public inter¬ 
est and the obvious purposes of the Act? Is not the 
very purpose of requiring all backers of the proposed 
corporation to sign the articles, of the requirement that 
the organization certificate shall disclose the place or 
places where its operations are to be carried on, In¬ 
stead of generally providing for carrying on banking in 
the foreign countries of the world, for the purpose of 
submitting this information to the Federal Reserve 
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Board, so that it may exercise its judgment and dis¬ 
cretion thereon in order to determine whether in the 
discharge of its public duties, approval might properly 
be given to such a proposed corporation? May not the 
requirement with respect to disclosing the names and 
places of business or residence of the incorporators, to¬ 
gether with the number of shares subscribed for each, 
be to enable the Federal Reserve Board to determine 
whether the incorporators are merely promoters, or 
whether they are substantial men possessing the finan¬ 
cial ability, business judgment, experience and integrity 
necessary to the successful operation of such a corpo¬ 
ration ? Suppose the incorporators had designated 
Russia as the place of their operations, would the Fed¬ 
eral Reserve Board have been under a mandatory duty 
to approve the articles while the Federal Government 
was discouraging or prohibiting all commercial inter¬ 
course with that country? It seems clear that all of this 
information is required for the purpose of enabling the 
Federal Reserve Board to intelligently exercise its dis¬ 
cretion and judgment with respect to approval of the 
articles of organization and to facilitate its investiga¬ 
tion. 

Hence, it is submitted that the fact that the inter¬ 
pretation of the relators would be inconsistent with other 
sections of this Act and at decided variance with the 
obvious purpose and intention of the legislature is con¬ 
clusive evidence of its incorrectness. 

D. 

The disastrous consequences of relators’ interpreta¬ 
tion demonstrate its unsoundness. 

It is likewise proper to consider the disastrous 
consequences which may flow from a particular inter- 
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pretation of the statute, not for the purpose of varying 
the language but for the purpose of ascertaining the 
intention of the Congress in conferring the power of 
approval on the Reserve Board. Duplex Company v. 
Deering, 254 U. S. 443 at 477. The disastrous conse¬ 
quences to the public interest which would flow from the 
construction insisted upon by the relators have already 
been indicated. Without repeating them it is sufficient 
to say that they compel the conclusion that it is un¬ 
thinkable that the Congress should have intended to 
give any five persons the power as a matter of right 
to organize such a corporation upon the sole qualifica¬ 
tion that they were natural persons. 

E. I 

The interpretation of the Act by the Federal Agency 
charged with the duty of administering it supports re¬ 
spondents’ interpretation. 

The Federal Reserve Board was entrusted with the 
interpretation and administration of this Act. It is wjell 
settled that the interpretation of an Act by the Federal 
Agency to which the said administration has been en¬ 
trusted is of persuasive weight in determining its true 
construction by the courts. 25 R. C. L. 1042-7 Section 
272-274. Such interpretation, of course, supports the 
contention of the respondents in this case. 


i 

i 
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i 
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n. 

THE DISCRETION OF THE FEDERAL RESERVE BOARD 
CANNOT BE CONTROLLED BY MANDAMUS AND ITS 
ACTION IS AS IMMUNE FROM JUDICIAL REVIEW 
AS IF THE CONGRESS HAD ACTED DIRECTLY. 

Since the statute vests the Federal Reserve Board 
with the power and the duty of exercising its judgment 
and discretion in the public interest with reference to 
its approval or disapproval of such proposed incorpo¬ 
rations, it is well settled that the courts cannot by man¬ 
damus guide or control the judgment or discretion of 
the Board in the matters committed to its care, and it 
is immaterial whether the decision of the Board be 
right or wrong. The Congress could have passed upon 
each application by way of special charter, but chose 
in this as in numberless other instances to confer upon 
the administrative board the duty of determining 
whether the particular case came within the purview of 
and was compatible with the Congressional scheme and 
purpose. Mandamus cannot be used as a substitute for 
a writ of error. United States ex rel. Ness v. Fislier, Sec¬ 
retary of the Interior, 233 U. S. 683. The action of the 
Federal Reserve Board is as immune from judicial re¬ 
view as if Congress had acted directly. Southern Pacific 
Co. v. Olympian Dredging Company, 265 U. S. 205, 210. 


12 U. S. C. A. Not Invalid as Delegation of 
Legislative Power. 

It was urged during the oral argument that the 
Edge Act would be unconstitutional if it gave discretion 
to the Federal Reserve Board in connection with the 
granting or refusing of the charters since no standard 
was established by the statute upon which the Board 
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could act. The National Bank Act, the Federal Re¬ 
serve Act and the Edge Act all contain many provi¬ 
sions requiring the approval of the Comptroller of the 
Currency or the Federal Reserve Board before a certain 
action can be taken and in most of these sections of the 
three Acts there is no standard set up by Congress other 
than may be indicated by the broad purposes and gen¬ 
eral intent of the legislation in question. If this grant 
of broad discretionary power to the Federal Reserve 
Board makes the provisions unconstitutional, it can not 
entitle the relators to relief since these provisions are 
so inextricably embodied in the very foundation of the 
Act itself that a Court would be required to declare the 
entire statute unconstitutional if these vital provisions 
were held to be an improper delegation. 


The question of the delegation of authority to the 
Federal Reserve Board has fortunately been conclu¬ 
sively settled by the Supreme Court of the United States. 
Section 243 (k) gives to the Federal Reserve Board the 
power to issue permits to National Banks authorizing 
them to act as trustees, executors, etc., and provide^ 
ftaxAk c r-: origin a. tty eha.ctect / -t-hccti 


“Sec. 11. The Federal Reserve Board shall 
authorized and empowered: 


be 


***** 


when 


“(k) To grant by special permit to national 
banks applying therefor, when not in contravention 
of State or local law, the right to act as trustee, 
executor, administrator, or registrar of stocks and 
bonds under such rules and regulations as the said 
Board may prescribe.” 


The exercise of this function by the Federal Re¬ 
serve Board was attacked on the ground that it was 
an improper delegation of legislative authority, but the 
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Supreme Court emphatically repudiated such a con¬ 
tention. 

First National Bank v. Union Trust Co., 244 U. S. 

416. 

The court said (page 427): 

“Before passing to the question of procedure 
we think it necessary to do no more than say that 
a contention which was pressed in argument and 
which it may be was indirectly referred to in the 
opinion of the court below that the authority given 
bv the section to the Reserve Board was void be- 
cause conferring legislative power on that board, 
is so plainly adversely disposed of by many pre¬ 
vious adjudications as to cause it to be necessary 
only to refer to them. Field v. Clark, 143 U. S. 649; 
Butt field v. Stranahan, 192 U. S. 470; United States 
v. Grimaud, 220 U. S. 506; Monongahela Bridge 
Company v. United States, 216 TJ. S. 177; Inter¬ 
mountain Rate Cases, 234 TJ. S. 476.” 

We believe that this case authoritatively and defi¬ 
nitely disposes of the question that there is an improper 
delegation of authority to the Federal Reserve Board 
in this present case and we merely call the Court’s 
attention to a few cases which have reached a similar 
result. 

State v. HiU, 84 W. Va. 468 ; 

Schaake v. Dolley, 85 Kans. 598; 

Intermountain Rate Cases, 234 U. S. 476; 

Douglas v. Noble, 261 TJ. S. 165; 

Avent v. United States, 266 TJ. S. 127; 

United States v. Chemical Foundation, 272 TJ. S. 1. 

It must be clear that the Federal Reserve Board is 
in a better position to judge as to the probability or 
possibility of the success of the proposed adventure than 


any other body. There are many reasons which may 
have moved the Board to withhold its approval; it may 
have doubted the advisability of initiating a $5,000,000 
corporation -when the incorporators were prepared to 
invest less than 2% of the capital stock; it may have 
doubted the wisdom of allowing the common stockhold¬ 
ers with one-fifth of the investment, to hold all voting 
power; it may have realized that there was no need 
of additional Foreign Finance Corporations in the 
countries where relators propose to do business; it may 
have had information that some or all of the countries 
where relators propose to do business are so unstable 
financially as to involve unwarranted risks, or it may 
have believed that the fact of incorporation under fed¬ 
eral law and approval by the Federal Reserve Board 
would mislead prospective stockholders or depositors to 
think that the Federal Government was in some way 
associated with this particular corporation. The ansfver 
discloses the importance attached by the Federal Re¬ 
serve Board to “Bankers acceptances” as instruments 
of international finance and as credit instruments for 
reserve investment. To the development of Bankers ac¬ 
ceptances the members of the Federal Reserve Board 
have devoted ten years of vigilant effort and it may well 
be that, relying upon their knowledge and experience, 
they properly foresee peril to this important element 
in the general financial structure committed to their 
charge, from the activities of the corporation proposed, 
alike from the inexperience of the proposers and from 
the slender financial support they propose to give it. 

Appellants seek to avoid the consideration of their 
qualifications to be directors and managers of the pro¬ 
posed corporation upon the grounds, first, that they may 
never become directors, and, second, that if they do 
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become directors, they can employ competent officers to 
manage the corporate affairs. 

This ignores the fact that, unless appellants admit 
they are merely “dummy” organizers, common experi¬ 
ence demonstrates that, particularly in banking corpo¬ 
rations, the incorporators almost invariably become 
directors or control the selection of the directors and 
hence the management of the corporation. The second 
contention of the appellants is based upon an obvious 
misconception of the duties of the directors. While the 
details of management may be and are confided to offi¬ 
cers, the directors have the duty of determining the 
policies of the financial institution, of the general man¬ 
agement of the bank and of intelligently supervising the 
honest and competent discharge of the detailed duties 
entrusted to subordinate officers. The directors cannot 
abdicate their duties by appointing subordinate officers 
and turning over the management of the institution to 
them. The duty of the officers is essentially executive 
in nature, while the duty of the Board of Directors is 
of an administrative and supervisory character. 

Briggs v. Spaulding, 141 U. S. 132, 145-148, 165- 
166; 

Martin v. Webb, 110 U. S. 7; 

Gibbons v. Anderson, 80 Fed. 345; 

Rankin v. Cooper, 149 Fed. 1010. 

On the other hand, if the appellant’s contention that 
their qualifications are not a proper subject of inquiry 
because they do not intend to become directors or con¬ 
trol the management of the proposed corporation is cor¬ 
rect, then clearly the proponents of the corporation do 
not expect themselves to conduct it but whether, to launch 
it, sell its stock here and there and let its success depend 
upon the chance that among the purchasers of its stock 
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there may turn out to be some men of experience and 
character capable of conducting a great financial institu¬ 
tion. These and many other considerations are pecul¬ 
iarly within the knowledge and experience of the Federal 
Reserve Board and, as a safeguard to the prospective 
stockholders, foreign depositors and the public gener¬ 
ally, it is eminently fitting that these questions should 
be passed upon by some competent authority before the 
respondents, with an aggregate investment of less than 
$90,000, should be authorized to sell stock for $5,000,000 
and debentures or bonds for $50,000,000 under the is*- 
legend ^L’nRwd States Foreign Financing Corpo¬ 
ration authorized to do business by the Federal Re¬ 
serve Board,” or any other name approved by the Fed¬ 
eral Reserve Board. 

The relators ask for a writ of mandamus requiring 
the respondents to issue a “preliminary permit” to thetn. 
The statute does not provide for the issuance of 
any preliminary permit and there cannot be any clear 

i 

statutory right such as is necessary to entitle the re¬ 
lators to a writ of mandamus. The only permit men¬ 
tioned in the Edge Act is one “to begin business” (Sec¬ 
tions 614, 616, 618) and under the provisions of Section 
818 such a permit can not issue until one-quarter of the 
capital stock has been paid in. 

j 

CONCLUSION. | 

We submit that the history of the situation which 
led to the enactment of the Edge Act, the legislative 
history of the Act itself, the language of the Act, all 
show incontestably that the Edge Act is merely an in¬ 
tegral part of the general financial legislation of Con¬ 
gress, the object of which is to create consistent, acle- 
quate and harmonious fiscal agencies for the execution 
of the great powers committed to Congress by the Consti- 
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tution. That in no instance has Congress created a 
headless agency running at large through the financial 
structure, but that, on the contrary, congressional legis¬ 
lation increasingly has been in the direction of concen¬ 
trating discretion to deal with situations of fact in the 
office of the Comptroller and in the Federal Reserve 
Board. 

We further submit that the language of the Act 
itself, construed in the light of its history, plainly shows 
that Congress intended to use the word “approval” as 
it has consistently used it for more than seventv years 
in financial legislation and, thereby, to give to the Fed¬ 
eral Reserve Board discretion to approve or disapprove 
a proposed organization of a foreign banking corpo¬ 
ration. 

We submit that there has been no improper delega¬ 
tion of legislative authority and that the action of the 
Federal Reserve Board, as shown by its answer, ad¬ 
mitted here by the demurrer, was just such action and 
based upon such grounds as constitute the faithful exer¬ 
cise of an informed discretion in the performance of 
public duty. 

It is, therefore, respectfully submitted that the re¬ 
lators’ demurrer to the respondents’ answer should be 
overruled and the petition dismissed. 

Respectfully submitted, 

Leo A. Rover, 

United States District Attorney for the 
District of Columbia. 

Newtox D. Baker, 

Attorney for Federal Reserve Board. 

Walter Wyatt, 

General Counsel, Federal Reserve Board. 




